1 1 want to ask you specifically though just to look at p.177, this is the joint
2 experts' statement. A, Yes.
3
4 Paragraph 22. A, Thave i, yes.
3
b It says:
7
8 “Dr. O'Callaghan is of the opinion that the fungal bracket is unlikely to
9 have been detected even by a corpetent inspector as it was located
10 underside of the stern that failed.."
1l
12 A_ That 15 correct.
13
14 " and it was only visible to him", i.c. to you? A, Yes.
15
16 * _ because the stem had failed and been exposed™? A, That is cormect.
17
18 That was your judgment having been there while the bracket was still there but
19 the stem was not, the failed stem was not. [ want you just to, if it helps with
20 the aid of either the sketch at p.161 - I think the most useful photographs in
21 your series are between 126 and 135, Ifit helps you to remove the sketch, you
22 may doso. A Yes
23
24 | just want you, in simple terms, 10 explain from your point of view, having
25 been there and using your own assessment, why you say that it 18 unlikely to
26 have been detected even by a competent person, i.¢. a level 2 mspector.
27 A. When I went on site, [ had been provided in advance with these
28 photographs which were more contemporancous than pune. They were taken
29 by somebody else,
10 _
31 Can 1 just pause? Iamsun}r,lmgningmlcxymguhuijumnnmkem
32 for the record we know which. This is at pp.126 and 1277 A. Correct, yes.
33
34 Appendix 3-17 A, Yes, pendix 3-1 photopraphs.
35
36 Those three photographs? A, Yes, They werc provided to me with my
kY instructions, They were taken by another person. [ then went to sile and
38 undertook my own assessment. 1 noted - | would say that T had looked at
19 these briefly. T had not looked at them in detail before 1 did my site survey.,
&4 1 went on site, made the examination of the tree and the failed stem, and
41 1 noticed the fungal bracket, which is shown at — well, it is shown in a number
42 of photographs, but | think the ope where 1 point it out is the photograph at
43 132, which is this one.
REVENLEY FHUNNERY & COr
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Q

Yes, there we have got one of the photographs that you took during your
visit —-— A. These are the ones that [ ook, yes.

— in January 2003. A. ] recognised this as a fungal fruiting body and I think
— 1 know 1 said in my report | confess that { did not recopnise it as to what
particular fungus it was.

[ do not think that matters, doesit? A. No.

Because if you find any fungus - A Itis... ] wasabout to say that powt.
So 1 sent it away to Forestry Research for identification, having first made an
attempt using my own library to identify it, and 1 will pleased to say that |
came 1o the same conclusion as Mr. Rose at Forest Research. [ then went to
look back at the photographs | had been supplied with, which are the
photographs on p.127, and satisfied myself that the fungal bracket here, which
is older and more weathered, was in fact the same fungal bracket as shown in
the top photograph on p.127.

 then looked at the tree and the orientation of the tree. Two things stand oul
about the tree. First and foremost, it is & tree grown on the edge of a bank and
in my opinion, and 1 think Mr. Barrel! agrees with me, it had been previously
coppiced of layered in the past and we have the resultant re-growth.

Ash, particularly grown on banks, do form a curved -- they sort of curve over
the bank. It is not unusual, In fact they are grown commercially that way in
Ireland for the production of ash to make hurling sticks because they grow mna
particular way. Looking at the orientation of the failed stem and the size of the
fungal bracket, 1 concluded that the only way the funpgal bracket — or the only
position the fungal bracket would have been, would have been heneath the
tree, and [ attempted to represent that m the sketch al p.161. That was my best
atternpt at how the tree would have looked before the failure. Becanse the tree
is on the edge of the bank and the failed branch curved down over it

1 concluded, and 1 stl! held to this view, that the fungal bracket would have
heen undemeath the base of the stern that failed and the remaining Siem as
shown on the sketch. 1t would be in heye. | believe from what 1 have seen and
the scarring it was attached to the wood at that point and was starting to grow
down and out, but the size of the fungus and the size of the branch led me to
the conclusion that it would -—

1 am going to slop a minute so that we can understand where you say it is
attached. You are holding the sketch, [ think, and neither 1 nor Mr. Stead
could see, either with that or the photographs. Where do you say it 1s
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attached?  A. 1think il is attached al the base of the -- jointly between the
stemn that has subsequently failed and the stem that failed and cansed the
accident. Tt was joined somewhere there, bt the Fruiting body itsell would
have spreat out down and outwards but undemneath the curvature of the stem
that failed.

Q Verywell. Tflhave understood it correctly, no substantial difference between
your assumptions and Mr. Barrell's. Itis attached, as it were, at the back, at
the bank end? A, Yes.

() Asit were, nearer the bank, coming out away fom the bank but coming out, as
it were, flush with and just under the stem? A, Yes, just under the forward
gtermn.

JUDGE MACDUFF: And it has not shifted? 11T look at p.132, that was the
position it was in when you took this photograph? A, Yes.

O  In July 2003, and that was the pusition it was in immediately after the fall?
A. Yes.

Q And it was the position it was in immediately before the fall? A, Well, it
would have been — again, going back to the last question you asked
M. Barrell, if you could put the stems back on, it would have been attached,
you know — and I think when the stem came forward, it snapped the bracket
off and it landed where it landed. That is my impression.

MR, MOTT: As the stem falls, it pushes the funpus dowowards — A, It was
separated and pulled the bracket.

JUDGE MACDUFF: And you ook it away -— A, Yes.

_ after July, 11% July.  A. Yes. No, [ ook iton the date of my survey,
which was January 2003.

MR MOTT: 8" January 2003. A 2003. 1T took it and sent it to Forest Research
for identification. .

JUDGE MACDUFF: What date was 132 taken? Because you have put 11 July
2003 as the accident, which 13 Wromg. A. Sorry.

MR, MOTT: The bottom right, itis 080172003,

TUDGE MACDUFF: Thank you. iis the accident —-—

BEVENLEY ¥ SUNHERY & CU
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MR. MOTT: The accident, 1t says 03, does it not?
JUDGE MACDUFF: It says July 2003.

MR, MOTT: In fact it was July 2001.

UDGE MACDUFF: That is what threw me, I am afraid.

ME. MOTT: Yes. A. However, my Lord, to answer your guesiion, | removed
the fungus from site on 8 Janvary 2003 and sent it to Mr. Rose at Forest

12 Research, and his dizgnostic report appedrs on p.137.

13

i4 JUDGE MACDUFF: Thank you.

15

16 MR MOTT: So that is your, a8 it were, reconstruction -— A, Yes.

17

12 Q- of what you saw. Why is it that you say the competent inspector would not
19 have seen, probably not have seen that fruiting bracket? A, Well, if we take
20 the process that Mr. Rarrell has describing, one 15 doing a survey, one notices 4
21 m’lli-ple-atmnuﬂmdmtgmwhavanclmtmkmﬂmtm.asmmis

22 bound to do. 1f the fungus is anached in the normal way, as Mr, Barel] bas

23 described, from the wound in the side of the tree, it will be growing out of the
24 side of the tree. But it just so happens in this instance it was growing from a
25 wound that was under the tree and there was space between the base of the tree
26 and the basc of the ditch, and it was growing at that point. It would in fime,

27 I suspect, have grown out from undemeath there because it increases very

¥l rapidly in size, as Mr. Barrell explained.

29

30 So having looked at it, the question then is: what assessment would one have
31 come 10 apropos the included bark union on its own? And we are agreed that
a2 would have been a medium risk tree. Hadmcﬁmgalhmckmhmnmm—-md
i3 we v.m‘k:duutthntﬂl:rl%kgﬂ:sﬁnmluwtuhigh,mdmcmﬁwtrsmﬁm

34 question show that. But [ feel that because of the size of the bracket and the
35 jocation of the bracket and the fact that there were no visible symptoms of

16 crawn die back in the tree prior to the accident which would have made you
kY look that ruch closer, if you lock at the crown of the tree and there is die

38 back, and then you look at the base of the tree and you cannot see anything

39 appreciable, then you will dig around a lot more 10 ry and find something.

40 But taking it on the value that the photographs show, there is a photograph --
41 on p.135 there are photographs thal were taken in 2002, The crown of the tree,
42 which is here, is typical, as 1 would expect an ash to be, so thers 15 nothing

43 untoward there that would have brought my attention closer down to cause [mc
BEVERLEY F NUNNERY & CO
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1 to look around more carefully at the base. | would have made an assessment
2 on the included union only or, shall we say, a competent inspecter would have
3 made a decision on the included union only. The second peint is the bracket
4 is, as decayed fungi go, a relatively small bracket. Thirdly, it is comparatively
5 rare. But the key point here is that no symptoms in the crown to make me
6 poke around in more detail at the base. 1would suspec that [ would bave
7 focused solely on the included union as the issue to address.
g
] [ think it was my Lord who asked about getting down on hands and knees.
10 Would you have expested a level 2 inspector, given what could be seen of the
11 multi-stemns and included hark umion and the state of the ground, to have gol
iz down on hands and knces? A, If there had been symptoms in the crown,
13 then 1 would have expected somebody to - pardon the expression - poke
14 around a Tot more, down on hands and knecs to see what one could find. But
15 in the absence of crown symptoms, the focus of attention would have been
16 simply on the multiple-stem configuration of the tree and whether that in itself
17 caused a hazard.
18
19 So you have got a healthy crown, an included urion, no sign of any fungus
20 around that vmion and the fault line there - the wounding, 1 think Mr, Barrell
21 called it. A. Well. to understand it, basically what happens 1s the stems
22 grow together in such a way that there is bark inside the join and that will
23 always be in motion because it 18 not what one would call a more solid vnion
24 where the wood of both stems has anastomased to the point where you have a
25 SITOfE union.
26
27 And having heard what Mr. Barrell has said, have you changed your view at all
28 about whether the competent inspector should have seen the fungus? A, No,
29 I have not. | still hold to my view that, given the conditions prevailing, that
30 there were no crown symptoms, the anly focus would have been on the
3 included union, and 1 also hold to my view that because of the size and
32 location of the bracket it was very unlikely that it would have been seen.
33
34 Very unlikely? A. Very unlikely.
3s
i6 When you met Mr, Barrell to produce the joint statement on 16™ March 2005,
37 last year, you were dealing with the issues that are set out in writing in para.22
38 onp.177. A. Yes
a9
40 Did you make your view clear to him? A, [ made my view clear to him snd
Al in fact at para. 10 we agreed that "the sketch illustration of the subject tree prior
42 to the failure at 7.1 of Appendix 7 of Dr. O'Callaghan's report is agreed”. That
REVERLEY FHUNSERY & OO
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| sketch is the sketch at p.16 — 1 have 4 bad memory for numbers. The sketch
2 | was just referring to. The sketch atp. 161 —
3
4 @ Youwill have to keep your voice up a little, T am afraid. A, 1 am sorry.
5 Para. 10 of the agresd statement refers to the sketch at 7.1, and that skesch is at
6 p.161 of the bundie.
-
g Q But the conclusion as o whether the competent inspector, whether because of
9 the layout or because of what he or she did, whether the competent inspector
10 would have been expected to detect the brackel. What did you understand
1l Mr. Barrell to be saying at that time?
12
13 MR.STEAD: With respect tomy learned friend, the content of the meeting 15
14 without prejudice between the experts. The product of the mecting we know
i5 about in the form of the statement and that, with respect, is as far as my
16 teamned friend really can take it
17
18 MR MOTT: Well, itis interpreting words, Of caurse your Lordship can do it but
19 this is not the discussions leading up 1o it but the conclusion that T am asking
20 abhoul.
21
22 JTUDGE MACDUFF: Well, ask about the conclusian.
23
74 MR MOTT: (To the witness): 1 do not want the details of your discussions, but
25 the conclusion of it, the cancluded positions and the differences between
26 you -— A, Well, my position is set out clearly in the first part of para.22 of
27 what [ understood Mr. Barrell to say -
28
»6 JUDGE MACDUFF; Well, it is there, itis in writing. You can make your
30 submissions about It.
it
32 MR.MOTT: All nght.
33
34 JUDGE MACDUFF: Itisin English and 1 can -
15
36 MR MOTT: All right. [ will ieave it, and my |earned friend can mnvestigate if he
37 wants. Thank you very much.
3B
39 Cross-examined by Mr. STEAD
40
41 Q@ Mr. O'Callaghan, my understanding of your posilion 15 you see the tree, you
42 see it is multi-stemmed? A, Correct
43
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S0 you go through the underprowth? A, Yes.
Yeu find the included bark union? A, Yes.
That is what you would expect a level 2 inspector 1 do? A, Minimum, yes.

A minimum? A. Yes. You investigate a mrutlti-stem wee and you see what it
tells you.

And an included bark union, you wiil agree with Mr. Barrell, is a common
problem omn ulti-sternmed trees? A, Yes, it is a very common, not

physiological, structural problem you find with frees.

And indeed, the nature of the structural problem means that inevitably that join
is going to fml at some point? A, Atsome stage they almost inevitably fail.

You go, you find the included bark union. We have looked at the crown of the
tree which is perfectly healthy for that type of trec? A. Yes

And that concludes your inspection, does it7 A No. Onc looks at the
included union, one looks all round the base of the tree and obviously takes
into context the position of the tree in relation to prevailing winds and many
other factors, and then one makes a conclusion.

S0 one does look all around the base of the tree? A, Oh, absolutely.

The hase of the tree being particularly important because that is very often
where fungal growths are to be found? A. Yes. Depending on the fungus
you will find them cither growing on the root plate or growing on what we call
the root collar, which is a point where the stern emanates from — where the
roots and the stem join.

So the point at where the trec cOmMEs out of the earth ——  A. Yes, that is the
root collar point.

— is a point that is always going o be subject to inspection? A Yes,

Indeed, if the surface of the earth disappears heneath an overhang of the tree —
you understand? A Whal you are saymng i if the tree overhangs ground?

Let me try and explain what I am suggesting 1o you, You have got the earth
goes under an overhang. So you have a void effectively between the earth and
the bottom of an overnanging stem of the trec? A Yes

BEVENLEY FHINNLRY & CO
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You follow? A. Yes. What you are saying is the tree is like this and the
ground slopes below it.

And you will follow the earth imto that void to try and see whether or not there
is any fungal growth, will younot?  A. Sometimes. It depends very much
on whether there are signs there to make you look claser but generally you
have a close inspection round the base of the tree.

well, it is not dependent, T suggest to you, oil whether or not there is any die
hack or any failure in the condition of the crown of the tree. You have
accepted that you would look at the junction between the soil and the tree
where the tree emanates from the soil and in checking that, I would suggest 1o
you, inevitably you would follow the ground into that void beneath the

15 overhang of the tree, would younot? A Insofar as you can, Yes.

16

I7 And if that invelved bending down of going on your hands and knees, you

18 would do that? A. Like Mr. Barrell. | have done it many tmes, yes.

i

20 ﬂndifyuuhndgmed&wnnnywhanﬂsmdknccsmindmdbmlduwﬁa
21 this particular lacation, you would have expected to find this fingal bracket,
22 would you not? A, SoiTy, I will answer that question as honestly as Lcan. If
23 the fungal bracket was there, it would have heen found. But [ am just being
24 sure that 1 am not saying every time [ look under a tree 1 expect to find a

25 fungal bracket.

26

27 This fungal bracket that you have drawn in your skelch at 161, if you had got
28 duwnnn}rcmrhandsandknmurbnntdummhawalmkimutthuid,yﬂu
29 would have found this fungal bracket, would you not? A, An inspector

0 could have found the fungal bracket. It depends on the size and where it was
31 in relation to the base of the tree and how closely he looked.

32

33 Page 161, have a look at it if you like.  A. Yes.

34

35 You have drawn what your understanding of the pre-accident state of the wee
36 was? A, Yes. Insofarasl could, yes.

37

IR Sorry? A, That was my best ===~

39

40 That is your best attempt. 1 understand that fully and I know you do not

4i suggest this is precisely how it was, it is your best estimate of it. If that was
42 the overhang that you were down on your hands and knees or bending down in
41 front of, you would have seen that fungal bracket, would younot? A, Weil,
FEVERLEY FNUNNERY L cD
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yes, one would have detected something and possibly, as Mr, Barrell indicated,
we always carry tools with us, whether it is a trowel or something to poke
around - sorry for the expression - just to poke atound and see if anything
comes out,

Yes, and you would have cleared ivy or anything that might have been in front
of it? A Yes.

And either with a tool or indeed your bare hands you would pull something
ont? A, If there was something there to be pulled out, yes.

And if there is a funga! bracket there, you would have pulled part of the fungal
bracketout? A. Yes.

And you would have seen it was fungus and then you would have made an
even closer inspection === A. Oh, absolutely.

- of that bracket? A. At that point I would have probably used an increment
bore to hore into the tree and take a core from that point to see the extent of
decay.

In fact given the drawing you have given us, and given the fact — well, fell me
whether you agree with this or not, hut in fact one’s feet in this ditch are
somewhat lower than the overhang of the stem? A. Yes.

In fact the overhang of the stem is at about knee height, is itnot? A, Well,
my best estimate was abont a foot but I do not think there 1s a greal deal of
difference —

No, as long s we are in the same vicinity. A. Same vicinity, yes.

So the reality is, if you bend down or if you get on your hands and knees, you
would in fact see this fungal bracket, would you not? A, Well, I am not sure
that you would see it. 1 mean, Tam not trying to be obstructive here but 1 am
just trying to be as honest as [ can. What 1 would have done in thal situation
had my attention been drawn to it and had [ gone down on my hands and
knees, 1 would have either put my gloved hand in or a trowel Lo scrape and to
see what would come out. Because, quitc honestly, down in a ditch
underneath it is quite dark so [ would be using an implement of some sort 10
see if there was anything there, Because one would have to, sort of, Iike, do

this to look up —

TEVERLEY I NUNNERY & CO
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1 Mr, O'Callaghan, can I just take 155u¢ with one point there? We can see on
2 p.129, one of your photographs, the extent of the overhang. We can see what
3 the extent of the overhang is on the left hand side. A. Yes.
4
5 And we have got a similar overhang on the stern that has fallen? A, Yes,
& which would have been up against it yes.
7
3 Which is up aganstil. A cimilar kind of overhang, similar kind of hurling
9 stick curve? A, Yes.
10
11 There is plenty of light if you go1n daylight hours to be able to sec a fungal
12 bracket beneath that overhang, s there not? A. 1can answer the question in
13 certain light conditions, yes, you could see. But I am saying that in practice it
14 s more likely that one would have used an implement to scrape to sec if there
15 was anything in there.
16
17 But, one way or another, you would have found this fungal bracket? A. The
18 fungal bracket, yes.
19
20 Yes. Thnrctmshcmanissu:inthcpastastﬂwtmisﬂmmanjngafmcdium
21 risk and what might have followed on from it. A, Yes.
22
23 We have all seen the final answers that you and Mr. Barrell prepared.
24 A. Yes
25
26 Would you agree with him, however, that whilst these risk assessments arc a
27 very helpful tool —  A. Yes.
28
29 -- they are in fact no substitute for your judgment on the ground?  A. The
30 judgment of an experienced and competent inspector carries a Jot of weight.
3 As Mr. Barrell pointed out, when one is surveying a population of trees, in
iz other words, for example, along the side of this road, then one would rely ona
33 risk assessment to point to the prionities, the priority in which you would
34 undertake work if necessary.
35
36 Yes. If you have got something which, following the risk assessment, comes
37 out at medium risk, you as the tree inspector would go and use your experience
18 and judgment in deciding whether you are going to leave it there and monitor
39 -t or whether you actually need to do some work upon it? A, Well, 1 suggest
40 that that decision would have been made at the time the risk calcuiation had
4l heen made becanse one does not make it in isplation. One is looking at the
42 free and -=--
43
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} @ lunderstand that, but you do your risk assessment? A Yes
2
3  You are standing there, you reach a figure? A, Yes
4
s Q And then you think: "What should 1 be doing about this tree?" A Yes.
6
7 Q Right. If we gotop.102, please, your para.4.7, you say:
B
9 "Thus, included bark unions are features that indicate probable failure
10 and would norraily be what an arboriculural or forestry inspector
1t would ook for when inspecting trees.”
12
13 A. Correct.
14
15 So you are dealing herc with the included bark umon? A, Yes.
e
17 @ Then you say:
18
19 "Had the subject trec been inspected closely by an experienced person, it
20 is likely that the included union would have been noted and remedial
21 work scheduled to abate the hazard.”
22
23 A, Yes.
24
95 @ That was your judgment when you made your report, having visited the scene?
26 A. Yes.
27
38 Q What remedial work did you have in mind? A Well, the remedial - well,
29 remember | am looking post-failure, so putting my mind back, insofar as
30 { could, to how the tree would have looked pre-failure, and as neither
11 M. Barrell nor 1 did actually see this precise tree at that time, the decision
32 could be made on an included bark union tree depending, as you say, on the
13 judg;lmntufm:inspectmattheﬁ:masmwhcﬂmmmuldremimh:m
34 and monitor it in subsequent surveys with a view to doing further work as
35 necessary, or one could make a decision there and then that work needed to be
36 done immediately. 1t would depend very much on when found as we looked at
37 the tree. So what [ am saymg about — SOTY —==
38
39 Q Remedial work schedule. A. Remedial work schedule - remedial work
40 could include regular monitornng.
i
42 Q Soyouare suggesting that this phrase does not mean that it was your view that
43 some kind of physical remedial work should be done? A, Well, I think m
EEVIEMLEY ¥ NUNNERY & OO
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the fullness of time, as we have agreed between us, that included bark unions
are at some stage going to fail.

1

2

3

4 Q Yes. A Atsome stage in what we call intervention management, SOMe

5 work would have to be done either t0 reduce the height of the tree or fell the

6 tree, ar whatever is appropnate, would have to happen at some Stage. But

7 having not had the bhenefit of seeing this particular trec pre-failure, T do not

8 know whether it would have been my decision or the decision of any

9 competent inspector t0 fell it immediately based simply on the included union,
Lo or ta say: "Oh, that tree is all right. 1 will look at it again next year”.

1z © One of the difficulties with included bark unions is that you do not actually

13 know when this is going to fail, do you? A. No, but this is where your risk
4 assesement comes in becaise the quantified tree nisk assessment asks you 10

15 look at, from your eXperience and your knowledge, how many sirmilar trees in
16 cimilar conditions per 100 are likely to fail in the year, in the year post-

17 inspection.

18

19 @ Butitwas cerfainly your view that remedial work should be scheduled to abate
20 this hazard — A But 1 am looking at -—

21

22 Q - at the time of your report? A. Yes, but T am looking at the tree post-
23 failure.

35 JUDGE MACDLUFF: | am sorry, i fact it was post-failure but you are saying:

27 *[Pre-failure] Had the subject free been inspected... it 1s likely that the
28 included union would have been noted and [pre-failure] remedial work
29 scheduled 1o abate the hazard "

30

| A. Yes, but 1did also qualify, your Honour, that the phrase "remedial work”
32 could include monitoring.

LX)

34 ) Yes, [have made a note of that.

35

16 MR, STEAD: You go on in this paragraph:

37

38 "However, the subject Ash is deep within 2 dense hedgerow, which

30 forms the boundary between the estate and the ditch between it and the
40 road, This is illustrated i Photopraph 1... Unless the nspector had

4] \ooled very closely from the road side, which would have entailed

42 access through donse undergrowth, | doubt that the union would have
41 been recorded in a routine visual mspection. Mr. Rowe's inspections
FEVERLEY FMUNNERY & CO
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were limited to fairly rapid visual inspections from the Toad and field
sides."

At the time you did this report, Mr, 0*Callaghan, it was your view that to
remain in the road and not go into the hedgerow through the undergrowth was
entirely reasonable? A, No, what 1 am trying to say here, perhaps | have not
articulated it correctly is that — and I think Mr. Barrell said the same, but 1 will
not put words in his mouth, My view 15 this. That if a level 1 inspector 15
doing a fairly quick walk or drive-by survey and does not get out of the car and
go to the undergrowth, he is not going to scc the union. However, if he stops
his car and goes out and looks, he will sec the included union,

And that is what he should have done? A, 1 believe that 15 what he should
have done, yes.

You do not say that anywhere in this report though, do you? A, Well,
perhaps T have not articulated correctly, but the point | was making here is that
if you are just driving by and you do not stop and go through the undergrowih,
you will not see the included union. If you do stop, you will.

Go to p.108, please, going straight to your conclusions, because T do not want
to spend long on this. A, Yes.

At 5.3 you say.

"Unless a detailed and close inspection of the tree had been undertaken,
the presence of the ineluded wnion would not have been detected as it is
at the very base of the tree and obscured from view by dense
undergrowth on the road side. Additionally, it would not have been
seen from the field side as it was positioned over the bank of a ditch
away from the field."

Then go down to 5.7, if you would:
* Although the structural weakmess and the decay fungus had been
present in the tree for some years, neither would have been likely to
have been recorded in anything other than & full and detailed assessment
of the tree."

Over the page:

5.8 The failure of the subject tree was not reasonably foreseeable as
both the structural weakness and the decay fungus would only have been
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Q

detected by a full and detailed structural assessment of the frec. Such
inspections camnot reasonably be expected from cither a contractor
acting for the estate or an Inspector from the County Council Highways

Department.

5.¢ [n the absence of symptoms, the subject tree would have Jooked like
the hundreds of other hedgerow frecs, Le. typical of what would
normally be expected, with no signs that it warranted closet
examinanon.”

A, Yes.

v our view now is that it did warrant closer inspection because it was a ouit-
stemmed tree? A Multi-stemmed wrees should be looked al more closely,
yes.

Well, your position now is that that multi-stemmed tree should have been
observed to be a nulti-stemmed tree? AL Yes.

That the inspector should have gone to look at the wree through the
undergrowth?  A. Yes. Ifyouare talking about a level 2 inspection, yes.

Which it should have been? A. Which it should have been, yes.
Would have found the included bark union?  A. Yes.

Hence would have known that it was structurally detective? A, Hada
wealmess, yes.

And would have found the fungal bracket? A A full detailed inspection as
we discussed would have found the bracket, yes. Could have found the

hracket, yes.
Well, you accepted earlier you would have found it? A, Yes.
Thank you very much.

R il r. MOTT

Picking up that last point, Dr ('Callaghan, you were taken, first of ail, in the
serics of questions to para.4.7 on p.102. A, Yes.

And your opinicn at the end of that:

BEVERLEY F HUNNERY & CO
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"Unless the inspector had looked very closely from the road side, which
would have entailed access through dense undergrowth, 1 doubt that the
union would have been recorded in a routine visual inspechion.”

A. Correct.

Q It is suggested that you never said in that report that anything more should be
done. Right? A Yes.

—
I:l'ﬂﬂ--tﬁ\l.#.ln-mu.-

=
e

) May I take you to p.105, para4.15.  A. Yes.

12

13 Q@ Yousay

14

15 "It is my opanton that there was one external sign present that would
6 normally have alerted a professional to the fact that the trec could fail,
17 i e the included bark union. However, as stated at paragraph 4.7 above,
18 (his would not have been obvious as it is at the hase of the tree on the
19 ditch side of the field and obscured by dense undergrowth. Unless a
20 gramme of regular and systematic inspections [etc.] could easily be
21 overlooked. However, I am of the opinion that a multi-stemmed Ash
22 resulting from a previously cut stool is likely to have an included

23 umion{s) and that type of tree adjacent to the highway would normally
24 be singled out for detailed investigation by an experienced mspector.”
25

26 A, Correct.

7

22 Q Now,itissu ggested that you changed your view, in effect, to come to thal

29 point. A. [havenot

in

11 Q Daoyouthnkthatisa change? A. Itisnotachange. 1t is in my reporl

3

33 O Al oght. Would you then look, please, at p.174, the joint statement where you
3 hammtﬂcﬁniﬁms,agmeﬂdeﬁrﬁﬁnn&ﬂfﬂm three levels, 1, 2 and 3.

35 A, Yes.

36

37 At what level would you personally put yourself? ~ A. 3.

33

39 You are a level 3. All ight. You were asked a series of questions in relation
40 to what you would have done if you had been carrying out an inspection.

41 A Yes

41

41 Q@ Culminafing in your discovery of the fungal bracket.  A. Correct.
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Q

1 want to ask you what you now say about what & competent level 2

inspector -— A A competent level 2 inspector would -- T would expect 2
competent level 2 mspector 1o, in the first insiance, note it was a multi-
stemmed tree. Based upon that evidence, to look at the crown [0 SS8ss
whether there were any symptoms in the crown. Then to approach the ree, go
through the undergrowth and from the ficld, look closely at the base of the
tree, Iook closely at the unions and make ----

JUDGE MACDUFF: Wait a minute. Just pause there, Firstofall, a Jevel 2

inspector wou'ld note from \hie road that it was multi-stemmed? A, It was
multi-stemmed.

He would notc from the road that the crown was in good condition?  A. Yes.
He would note from the road there was no sign of decay? A, Well, no -

No, not from the road. He would then approach the tree? A He would then
approach the tree, go through the undergrowth and -—

He would discover - sorry, you tell me if I pet it wrong and if I have mussed
anything out. Tam doimng it in my order. He wonld note it was multi-stent He
would note the crown was in good condition. He would approach the tree and
he would discover the included bark umon. A. He would, yes.

He would say to himself, would he not, "That puts it at {east at medium tisk
where thisis"? A, Yes. Andhe would look clasely at the architecture of the
union.

So medium risk. He would then look closely at the base of the tree?
A. Yes,

That is what you saxd? A, Yes.

He would look closely at the base of the free. He would note that there was no
defect other than the structural defect. No decay, visible decay? A, On the
subject tree as 1 envisage it to have been before failure, he would not notice
any decay because, as Mr. Barrell said in answer to a queston from you, Ty
Lord, decay was internal,

Surely. So what we have got now, he has gone to the tree. His cursory look to
begin at the base of the tree shows nothing wrong al all except for the inciuded
bark umion —-  A. Cormect

BEVERLEY F HUSNERY & OO
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36
37
38

35
A

41
42
&3

— which puts it in medium risk? A, Yes.
Now we come to the crucial bit. He is looking closely —- A, Yes.

- at the base of the tree, You s a level 3 inspector tell me you would have
found the fungal bracket? A, Yes

What should he do when he looks at the base of the tree, given all the other
signs? A. Looking at the fact that there were ne symptoms of die back in
the crown and looking around the base of the tree as was obvious to him on the
bank and s on, and there were no obvious fruiting bodies there, and no gign of
decay in the crown, what [ am saying is it is possible that he would have said
to himself: "The union is the problem bere”.

Wait @ minute. (After 2 pause): Why would he not say o himselt: "Well,
there is an included bark union, it is near a road, the stern is where the stem 18,
it is 2 multi-stemmed tree, [ have got to schedule this for”, usmg your

words — A, Harard abatcment —--

__ wechadule some remedial work to abate the hazard”, which may, as you say,
include just monitoring. A, Um hum.

Why would not a level 2 worker at that stage, and I am looking at -~ 1 just want
to rernind myself of a level 2 worker. A level 2 worker - competent person,
sufficient training expertise and qualifications to identify tree hazards, assess
the level of risk and make appropriate management recommendations,

A. Yes.

Why would he not do what you would have done and put his hand or a too]
into that void that we see on your drawing 1o see whether there was some
fungus in there?  A. Because his judgment would have been based on the
two things - what the crown was showing him in terms of was there anything
in the crown to indicate 2 problern that may be further down in the tree. Tn the
ahsence of that and looking around the base of the tree and not seeing any
obvious fungi growing out from the side of the tree, [ would say the majority
of level 2 inspectors would have concludexd to themselves: "It is okay from the
point of view of decay, as far as 1 can el —-

"[ do not need o look for fingus™?  A. "I do not neesd 1o look any closer but,
however, my management recommendation will be based on the included

union”. Now, that management recommendation may be, for example, he may
say to himself: "Well, the side of the road, let us get rid of the iree now, just to

AEVELLEY F NUNNTRY & CO
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1 be safe”, He may say, dependent on the tree and the position — if it was a very
2 prominent tree, possibly covered by a preservation order, he might say: "T will
3 monitar that more closely and notify the landowner and/or controlling
4 agency". Orhe may say 1o himself ——
5
5§ Q "Lopthatstem"? A. Yes, or another point, he may say: "l may need to get
7 another opinion on this. 1shall bang ina level 3 inspector to give me another
g opinion”.
9
10 Q Well,if he is going to say that, if he is going to say. " need another opinion
it on this, [ need to bring in a Jevel 3 inspector”, he might as well have a look for
12 the fungus himself, might be not? A. Well. he could do but normally in the
13 level 2 inspections and the inspectors that I know and we have trained, that
14 really look -- this is an unusual position where the tree was ZTOWIng.
15 Normally a tres comes straight out of the ground and if therc is going tobe a
16 problem, it is gomg to be around the collar area. This is an unusual situation.
17 1 would not have expected your average level 2 surveyor to do that. Butlam
18 saying it is possible that a level 2 inspector may say to himself "1 need
19 another opinion”,
20
21 Q Therewe are. Thank you. Well, [ have got a straight divergence of opImon
22 between the two experts on that, Mr. Molt, it seems.
23
14 MR MOTT: Yes, absolutely right.
23
s JUDGE MACDUFE: 1am going to have to make up my mind about it, am 1 not?
27
58 MR MOTT: Yes. 1have nothing glee. Thank you, Dr. O'Callaghan.
2
30 JUDGE MACDUEFE: Thank you, Dr. ('Callaghan.
31
32 (The witness withdrew)
13
14 MR. STEAD: My Lord has observed the point made by Mr. (¥Callaghan about the
35 level 2 mspector being interested in whether there is die back or not and hence
36 leading to a certain conclusion. That was not something that was put to
37 Mr. Barrell, Now, unless your Lordship wishes it, I do not propose i ask to
38 re-call him ——
¥
a0 JUDGE MACDUFF;: | think it was put, you know, more or less, becaase 1t was
41 said that the only thing that was wWrong with this free to visual Inspection was
42 the included union, and the crown was all right.
3
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| MR STEAD: Yes. He fully accepted that. What is being suggested by this last
2 witness is that because you see die back, then you do not actually carry out zny
3 significant inspection at base level. ButT do not think I need to re-call
4 Mr. Barrell.
3
& TUDGE MACDUFEF: No, neither do L
7
§ MR, MOTT: I have to say not only does he not need to call Mr. Barrell to deal with
9 it but it is not an issue because it is in para4.17 of Dr. O'Callaghan's report on
10 p. 106, crown symploms would not be expected, and that is one of the
11 paragraphs which is agreed in the joint statement at 175, Tt says:
12
13 "The discussions with respect to there being no crown symptoms
14 evident before the failure as set out in paragraph 4.17 of
15 Dr, O'Callaghan's report are agreed.”
16
17 [ believe...
1§
19 JUDGE MACDUFF: I think his point was going 2 fracture further than that. But
20 you can muke submissions about that in the fullness of time.
21

22 MR.MOTT: Yes. My Lord, that is the case for the defendants.

34 JUDGE MACDUFF: That is the evidence?

25

26 MR.MOTT: That is the evidence.

27

> JUDGE MACDUFF: Right. Well, | am not going to try and give an cx tempore
29 judgment today, and you are not available on Monday?

30

31 MR MOTT: 1 am not available on Monday, no... judgment Lhat could be dealt

32 with. 1 do not know what your Lordship would like to do about submisstons.
33

34 JUDGE MACDUEF: Well, ] think ] would like to have submissions completed
s today.

&

37 MR.MOTT: Yes.

i}

30 JUDGE MACDUFF: And then [ will cither give you a spoken judgment on

40 Tuesday morning or provide you with a writlen judgment at some later time
A1 and spend some time next weck actually writing 2 judgment which can be sent
42 out 10 you as a provisional judgment in the post.

43
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¢ MR, MOTT; My learned jumor can he here on Monday if your Lordship would
2 like 1o do that.
3
4  JUDGE MACDUFF; 1shall probabiy spend some time on Monday preparing the
5 judgment one way or another. Let us have submissions today and then we will
6 discuss the logistics of handing down the judgment when we have finished
7 those. Now, do you want 10 go straightaway?
B
s MR .MOTT: May[havea little time just lo gather my thoughts?
10
11 JUDGE MACDUFE: Yes. It is now five to twelve. T anticipate that if I give you
12 15 mimutes or so, o even & little longer, you will be able to complete by
13 Junchtime.
14
15 MR.MOTT: Certainly.
16
11 JUDGE MACDUFF: Because it iz a very short point now, is it not? -
31
19 MRE.MOTT: Yes.
20
21 JUDGE MACDUFF: Shalllsay half past twelve? 1 will come back here at half
22 past twelve.
23
24 (Adioumned for a short time)
25
a5 FIDGE MACDUFF: 1am sorry [ kept you waiting.
27
48 MR MOTT: A single issue case - the issue which, after the preliminaries, we have
9 set out in some detail in the case summary, puras.39 1o the end of that opening
30 note. [ will not take your Lordship to it in detail now, but 1 invite your
3l Lordship to look back at those when considering judgment.
32
33 It is = dispute between experls. Our submission is that Mr. Barrell was an
34 umsatisfactory witness in general. We cite the exchange at the opening of
35 cross-examination and his extreme reluctance 1o admit the classification which
6 had been so clearly admitted, medinm risk, in the questions and answers, and
37 the consequences of that which again had been so clearly admitted. That does
33 niot bode well for the independence and reliability of him as an expett.
3
i JUDGE MACDUFF: Yes.
41
42 MR, MOTT: Specifically in relation to the fungus, he agreed, in his report and in
43 the joint statement, paras 4.8 and 4.9 of Dr. OCallaghan's report. The
BEVERLEY P NUNNERY & OO0
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reference to that is B103, the bundle at p 103. [ simply give your Lordship the

1
2 reference. It is the one where he ends up saying: "It is not surprising that the
3 presence of the fungus would have been missed in any visual inspection” at the
% end of that paragraph. [tis a small and easily missed bracket. Although there
5 were other parts that stood against that, it is important that that was affifmed m
6 the joint statement.
T
8 When we came to investigate the difference yesterday, Mr. Barrell m chief and
9 in cross-examination was saying in effect this bracket, he believes, was visible
10 from either a standing position whilst moving round the tre¢ and looking from
1 the side or with only a little bending. Can 1 assist your Lordship with n1y note
12 in relation to that in chief? Having been asked about the sketch of
13 Dir, O'Callaghan, which is at p.161, he said:
14
15 "]t is diagrammatic. it does not give an idea of where things were. It is
16 not a complete cross-section. In 3D one would only need to move round
17 the side and would have been able to sec it As moved around tree
I8 almost certainly would have been visible”,
19
20 That is my note, So the dispute appeared to be as to the geography and
21 positioning of the bracket in relation to the whole tree with the failed stem
22 upright. That appearance in evidence yesterday is confirmed by the way n
23 which the vital paragraph 22 in the joint statement appears, which ends:
24
25 "However, it was not present when he made his mspections so that he is
26 unable to be certain as to whether it could or could not have been seen.”
27
28 So il was a positioning problem he was talking about.
29
30 That has now been completely abandoned and today he has accepted that it is
£1| only if the inspector got his eye level with the base of the failed stem, which is
32 knee height or about a foot above the ditch, whichever measurement one takes,
33 that it could be seen. That is to say, it is only if the level 2 inspector should
34 have been on hands and knees and logking into that void that the fungus would
15 have been seen. That is a sea change in what he is saying, 1t does not appear
36 anywhere in that joint statement and it makes a nonsense of the wording of
37 para,22 of the joint statement at p.177 because on that issue, as to the degree of
38 inspection of that sort of tree that a level 2 mspeclor ought to carry out, it
39 makes nio difference at all whether the bracket was present or 1ol when
40 Mr. Barrell made his inspection. The "however, it was not present when
4] he made his inspections” only makes sense on the theory that was being put
42 yesterday, which was that it could have boen seen as you moved round with a
43 iitile bit of head movement and mild bending,
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1 So, my Lord, our submission is that this is an expert witness whose account
2 has changed, and has changed significantly so that it moves the case, and that
3 is a ground alone on which your Lordship should reject his evidence.
4
5 There has not been movement as to the visibility of the bracket in relation to
6 thckindnfinspec&nnmhawqmwdufalcv:llinspectuttnth:caaenf
T Dr. O'Callaghan, and he gives cogent rEASONS, which your Lovdship can accepl
g hecause they are agreed, as 10 why such an inspector would not scrabble
9 around in the void under the averhanging stem.
10
i Firstly, there were ng crown symptoms, it 15 2 healthy crown. This 1 para.4.17
12 of Dr. O'Callaghan's report on p.106, and that is a paragraph agreed 10 the joint
13 statement. The agrecment matp.l‘?jinththundie.
14
15 Secondly, there was no sigh of fungus around the bark union. Again, [ want to
16 just take your Lordship in detail to the evidence that was given yesterday by
17 My, Barrell in chief. He was talking about the difficulties of petting to the base
18 of the suspect trec and explaining why one should want ta do so. He said:
19
20 "y ou would be looking for fungal brackets. It is mosl common canse of
21 failure. Tt indicates intemal decay. They tend to be clase (0 the point of
22 the wounding and an included bark union is continuously bemng
23 wounded as it moves.”
24
25 Qg that is Mr. Barrell's evidence yesterday, and the significance which
26 Dr. {}'{JallaglmnpnmrednutﬂﬁsmngislhalmurﬂthmPuﬁ]tuf
27 wounding, that included bark union, Tight niow there is 10 sign of fungus and
28 that would have been @ comfort to the level 2 mspector and something which
149 would have encouraged him o say: *ft is an included bark upion. It has not
ki got worse than that. We can put it on the list for dealing with when convenient
3l but not immediately”. Now, at that point in the examination mn chief,
32 Mir. Barrell went further in a rather interesting way when your Lordship was
33 asking the questions and, as [ have noted both the questions and answers, they
34 are these. Your Lordship asked
as
36 *If you had gone inas a level 3 inspector [making the distinction] just
37 hefore the accident, You would have undoubtediy seen the included bark
38 union? A. Yes.
19
40 Q Bui you cannol say you would have seen the fungal bracket? [Thatis
41 asalevel 3] A, Notwith 100% certainty."
41
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41
42

Thal is a huge change. S0 RO Crown Symptoms, o sign of fungus around the
hark union where there is the wound continuously being re-opened. No sign of
decay is the third comf{orting feature. 11 is apparently complete and healthy
bark. There is no sign of the white rot that becomes apparent when the slem
comes away. Sonothing to induce, Dr. O'Callaghan's says, the level 2
inspector to go further.

And in considering that against common SEnsc as well as expert evidence, your
Lordship has to come away from the concentration we have in court op a
particular tree and consider this as just one of hundreds of roadside trees being
inspected in the course of, albeit by a competent level 2 inspector, 4 day, a
week, or however long it takes. And there are others with included bark 10 2
greater or lesser extent with some other features that need some examination,
So il is not just a single tree standing out like a sore thumb from the rest. This
sort of pattern would be repeated all over the country with landowners here
there and everywhere. So although it is very easy for a court, as we are used to
concentrating in detail on... the logic of the reality supports Dr, O'Catlaghan’s
evidence, that this goes beyond what should be cxpected of the competeot and
reasomably careful tevel 2 mspector carmying out 2 consistent roadside
inspection of trees, however they have been identified.

So for those reasons we submit that your Lordship should find that the
probability is that the level 2 inspector would not have discovered the brackel
and it follows from that, in our submmission, that this claim fails.

My learned friend wishes, I think, to re-open somehow medium risk. Whether
your Lordship wishes to hear from me on that —

TUDGE MACDUFF: 1 will give you an opportunity if he wins me round on it,
MR. MOTT: Yes.
JUDGE MACDUFF; Or prima facie wins me round on it.

MR. MOTT: It is difficult to see - some might - how it could be eriticised for not

taking place. My Lord, those are my submissions.

TUDGE MACDUFF: Before you are sit down, just three things. First of all, you

handed in some authorities. 1 do notneed to read them, do I?

MR. MOTT: No.
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1 JUDGE MACDUFE: You handed in a second bundle with various — | have

2 glanced at them but no mMore.

3

a MR MOTT: Mr. Rowe's nvoices.

5

6 TUDGE MACDUFF; And Mr. Rowe (whose evidence 1 glanced at), 1 just

7 disregard?

g

g MR MOTT: Yes.
i
11 JUDGE MACDUEFF: 5ol think probably, 1f you will forgive me, 1 can gel rid of
12 \hese from the desk and these can all go back to counsel. (Same handed).
13 t will find my matenal then more manageable. Thank you. Yes, Mr. Stead?
14

s MR. STEAD: My Lord, so far as the position of Mr. Rowe is goncemed, following
16 on from your observations, it is obwiousty right that be has not given evidence.
L7 Having said that, the evidence of Mr. o'Callaghan in his report garries a
18 pumber of ohservations on what was done or not done by M. Rowe.
12
20 JUDGE MACDUFF: Well. I thinlk one of the findings 1 bave 10 make is that the
21 defendants did not comply with what it ia said their duty was.
22
73 MR.STEALX Yes.
24
25 JUDGE MACDUFF: 1 do not think it is argued otherwise and that goes by default.
26
27 MR STEAD: There is a breach of duty ostensibly, and what the court 15 dealing
18 with is: is that breach of duty causative of the accident by rcason of failure 10
29 find the fungal bracket?
30
31 With great respect 1o my learned friend, it appears as though we have been
32 doing different cases hecause it really is our respectful contention that there is
33 nuimuﬂbamm&mmpamwmamddmcawuhnmunwhuaﬂ
34
35 JUDGE MACDUFE: 1t was that part of the croes-gxamination of Dr. O'Callaghan
36 that you ----
a7
ag MR STEAILX Well, with respect, 0ot just the final bit of cross-exanunation. The
39 whole of the cross-gxamination was premised from the outset on the basis that
40 one was talking about level 2 inspector, and the cross-examination §
41 and 1 am looking at the nole of those sitting behind me:
a1
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1 "First, one sees a tree with o multiple-stem in the road. One goes in,
2 finds the included bark union."
3
4 He agrees with that. Then he agrees thal the mciuded bark union was a
5 comenon structural defect in ash. It means it will fail at some stage. He agrees
B with that. He then says you find the included bark union and one sees 3
7 healthy crown. 1 cannot follow the next bit. Then it 1s put to him:
8
9 "Omne then looks around the base of the tree. This is important for fungal
10 growths are often found there.”
11
12 He agrees, yes, and it is put to him:
13
14 "y ou look at the point where the tree comes out of the earth, which
15 would always be subject to inspection.”
16
17 He agrees with that, And it progresses on that basis. It is somewhat
18 oppartunistic (o suggest that all of that cross-exanmnation was being put (o
19 Mr. O'Callaghan on the basis that it was considering what a level 3 inspector
20 would do rather than a level 2 inspector. Indeed, the aim of the cross-
21 exantination made it quite plain that it was a level 2 mspection that was being
22 considered. 1putto him:
23
24 "Your view now is that it warranted a closer inspection because it was a
25 multiple-stem tree, that that inspector would have gone into the
26 undergrowth, found the included bark union and would have found the
27 fungal bracket? A. Yes."
28
29 We respectfully suggest it is abundantly clear from the answers given in cross-
30 examination that Mr. O'Callaghan accepied that a levei 2 inspector would have
3 found the fungal bracket. In those circumstances, there is no difference
12 between the outcome of the evidence of Mr. O'Callaghan and Mr. Barrell.
33
34 Should your Lordship not be persuaded by the evidence that you heard this
35 moming and my observations upon it, can I take it at a little further length? If
36 one starts by looking at p.174 and the different definitions provided for level 2
37 and level 3 inspectors, level 2 is:
ik
35 " A competent person recommended... will have sufficient training,
40 expertise and/or qualifications 1o identfy trec hazards, assess the levels
11 of risk and make appropriale management recommendations.”
42
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it is our contention that that clearly includes fungal brackets. Level 3 then isa
quentum leap above:

"A specialist or expert in tres bialogy, pathology, internal detection of
decay in trees, failure and hazard evaluation, e.g. a tree pathologist [it

gocs on] an experienced arboricultural consultant who is qualified fo &
high level in their discipline and who has considerable experience...”

So quite clearly we say from those definitions the identification of fuimgal
bracket is within the level 2 level of competente, and indeed Mr. O'Callaghan,
we say, has accepted that.

In any event, if one thinks about this inspection and stands back and looks at 1t,
you see the mualti-stem tree, you find the included bark union, you know itis
weak by virtue of that. Inevitably a competent inspectar would then look to
see if there is anything that adds to that weakness, and by virtue of the
acceplance by both experts fhat funga! brackets are {0 be found at earth level,
the examination inevitably must take place at earth level. [tmay take place
alsewhere as well but primarily at earth level to see whether there are any
brackets, and the moment one docs that examination, with respect, one finds
this fungal bracket as Mr. O'Callaghan accepled.

My Lord, T am not going to take you through various parts of
Mr. (*Caltaghan's report when he congiders —-

JUDGE MACDUFF: Well, it seems to me that, whatever points are made abaut

M. Barrell and any inconsistencies there, you can point to similar ones with
Mr. O'Callaghan — Dr. O'Callaghan, forgive me.

MR. STEAD: Indeed. Well, [ apologise for making the same error. Yes, exactly

s0. Soultimately -—-

JTUDGE MACDUFF: You know, sitting here on the Bench, itis mevitable. 1 want

to give both Mr. Barrell and Dr. O'Caliaghan an element of comfort. You
make your report, it is a long and detailed report. The other side make their
report, it is a long and detailed repori. Then you get supplementals, then you
get joints, then you gel answers, It is very, very rare, except in the simplest of
cases, that you cannot point somewhere in the first report to something which
is inconsistent to some exient o another with something that has been a greed
later on.

MR. STEAD: Well, indeed.
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| JUDGE MACDUFF: And they shift. One of the shifts somctimes happens in court
2 as a result of cross-examination pointing things out. But there it is.
3
4+ MR STEAD: My Lord, I take the point. We do respectfully submit that
5 Mr. Barrell has been consistent in his view. My leaned friend has pointed to
6 \he assertion that he has agreed to a paragraph in Dr, ('Callaghan's report, but
7 the agreement was qualified to the nature of the fungal infection rather than
g anything else. So he has not deviated from that point.
9
10 There is an issue about wording in the joint statement and your Lordshop has
il the point that is made by my leamed friend, and Mr. Barrell has dealt with it,
12 ihat he meant nothing more in that than he said in his report at some length
13 about detectability of the fungal bracket.
14
15 So we say, respectfully, that the claiman: has proved that on the balance of
L6 prohahility a reasonably competent inspector would indeed have found that
17 bracket.
18
19 My Lord, may 1 say this about the other approach - namely the fungal bracket
20 is ot found - that you do have the evidence from Mr. (O'Callaghan’s first report
21 that remedial work would have been undertaken, or words to that effect. That
21 is what [ rely ugon as a matter.., | readily acknowledge the stance of
23 Mr. Barrell does nof assist me on that point. Having said that, it 1s & position
24 he has adopted heavily qualified by the fact that he cannot say because he did
25 not see it -
26
27 JUDGE MACDUFF: Well, I am nol with you on that, Ifit was the bark defect
28 only ===
29
30 MR STEAD: Well, | understand that.
il
37 JUDGE MACDUFF: —1 do not think [ wouid find for you.
33
24 MR. STEAD: [ will not push it. Unless 1 can assist further on any aspects of the
a5 evidence, then [ will not take it any further,
36
17 JUDGE MACDUFF: No. Thank you very much. Thanks to both of you for
38 h:tpiugmfmmiscascmhahmrdmmmnicaﬂyshmm- What
39 I think I have decided to do is [ will reserve judgment only for & short time and
40 I will do a written judgment, and | will hand it down between now and Easter.
41 [ will hand it down in the morming. T will not send it out to you, but 1 will get
42 the listing office to liaise with those who are instructing for a suitable date for
43 me to hand it down. [t may be towards the end of next week, it may be the
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1 following week. But Twill hand it down at ten o'clock one moming. If you
3 wo individually are not able fo be here, ] shall miss you of course but I will
3 put up with it so long as there is somebody here to deal with any costs and
4 consequential orders.
5
6 MR, STEAD: My Lord, 1 have indicated already that there is an outstanding issue
7 as 1o the effect of what you will find if you find in our favour.
8
¢ JUDGE MACDUFF: Ifl find in your favour, whoever is here, whether it be you or
10 somebody elsc, should be able to deal with that pomt.
11
12 MR. STEAD: Yes.
13
14 JUDGE MACDUFF: But first of all we will try and doiton a date which 15
15 suitabie to solicitors and counsel on both sides so that you can all be here if
16 you want to be.
17
18 {The court adjourmed)
19
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