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MR STEAD: May it please your Lordship, 1 appear on behalf of the claimant,
Mr. Poll, and my leamed friemds Mz, Mott and Mr. Chippindall appear on
bebalf of the defendarite. | hope your Lordship kas received firstly a trial
bundle.

JUDGE MACDUTFFE: | have
MR. STEAD* With all the pleadings, statements and reports. There is 8iso &

further bundle prepared by the defendants which includes invaices of
10 Mr. Rowe.

W O el O A fe W e

12 JUDGE MACDUFF: Right

(4 MR STEAD: Youshould also have received skeleton notes from mysell and my
(5 leamed friends.

(6

17 JUDGE MACDUFF: Yes, | have

18

& MR STEAD: CouldImdicate al the outset that there {s an issue between mysell
20 and iy learned friends as to the precise effect of this preliminary issue. You
21 will sec at p. 12 of the bundic the relevant dirsction for 1he preliminary 1ssue.
2

21 JUDGE MACDUFF: Yes.

24

25 MR STEAD: lItem 2, which states that the issue of primary lisbility in relation to
26 the tree be dealt with as @ preliminary issue to that of guantum and

7 contributory neghgence. Now, we take that to mean that if a breach of duty 1§
28 proved in this hearmg, (hen primary lisbility follows and since there cannot be
29 100% contributory negligence in a case, 1t most foliow that Judgment would be
30 entered for the claimant subject (o the issue of contributory negligence. Now,
3 the defence does s, at .10, para 3{d), the contention that il is denied thal
12 the fall of the stem of the tree was an effective cause of the aceident”. 1 ratsed
33 that with my leatned friend and said there is potentially a difficulty here with
34 Ihe wording of the direction and that parncular contention. | understand my
35 tearned friend to say that he wishes 1o keep open the suggestion that

3 effectively the clanmant's contributory neghigence was whoily causative of the
V) accident. We contenid that that is not possible in law on the basis of Phipps v.
38 Hunt. So Ijust flag up that that issue lics between s, but [ do not think there
a9 18 any need for that issue to delay the hearing of the preliminary issue. [[we
44 want to come back (6 i, we can coma back 1o it at the end.

41

42 JUDGE MACDUTF: Yes. Why cannot [ deal with the contributory negligence a5
431 well in any event?
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MR. STEAD: Well, we would suggest you could do so and certainly | undesstood
wrongly when | did my skeleton argument that it was to be dealt with. My
learnied friend tells me that he has an expert's report and ohviously that has nat
been served and, in the light of the direction, they werc not anticipating that
contributory negligence would be dealt with today. Qo far ag | am concemed,
[ am periectly conlent to deal with it today, and one might think that it wounld
have heen Fight that it should have been dealt with altogether with only
quantum perhaps lelt over.

SUDGE MACDUFF: Well, Mr. Mott, what i the position?

MR MOTT: In relation to the driving and the exient to which the claimant was
negligent in filing to spot the tree, we would want 1o have evidence from
M;. Francis who was driving the sther way, and evidence from an expett in
relation i that which evidence § have not seen with the expert m conference.
We have not dealt with that, we have nof exchanged it.

TUDGE MACDUFE: Have you got permission for an expert on fhiat?

MR. MOTT: We lsve dealt with {he directions on thar, The general view an both
sides was that the mbst economie and proper way of dealing with (his was 10
dncide whether there was negligence which caused the tree to be wn the road or

rmisance which caused the tree to be on the road at that time before the
question of the causation of the accident itself.

JUDGE MACDUTF; So really you are holding open not only the issue of
conrributory negligence bul alse the whole guestion of causation?

MR. MOTT: Yes.

JUDGE MACDUFF: So that if T find against you today, WomOTTow, of whenever il
may be, there wauld nol be a judgment 10 follow?

ME. MOTT: No,

TUDGE MACDUFE: It would just be a pronouncement on a prelimitary issue.

MR MOTT: Just a preliminary issue, and we wish to keep open the argument of

saying that (s tree was not only casily visible from far enough away but whist
was to be expected i the circumstances of very high winkls and pales
overnight, and so forth
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JUDGE MACDUFE: Well, Mr. Stead, it Jooks as though, on the basis of District

i

2 Judge Bxton’s order, all § can do today, or when we get to A1, Is determine

3 whether there was a breach ot duty,

4

5 MR STEAD: My Lorl tan | say that it goes furthicr than that? [ do nol lake

6 exception to my learned friend saying we cannol deal with contributory

7 negligence today in the light of the order. They have relied on that and

8 1 understand that, Bul it is the last point my learved friend makes, that there is

9 an issue of causation which will be outstanding, that 1 do take issue with

10 because obvicusly if one Is dealmg with respective possible causations, it is
I going 1o be very difficult for one judge to hear the evidence about the fall of
12 the tree and the other judge fo hear the evidence abeut the dnving and then

I3 have a competitian between the two.
4

's  JTUDGE MACDUFF: Well, it tay be tha1 Twill have fo reserve it to myself. | can
16 come to London to hear it if necessary, But [ se¢ your poinl. | see his point,
17 But is this not really something perhaps we ought to deal wilhionce I have

18 heard some evidence and we have got 1o final speeches?

19

20 MR, STEAD: Hnmrely,
21

22 JUDGE MACDUFF: So let just put i on the back burner and have & mental note
23 about it
24
25 MR STEAD: Certamly. That s all Tsay.

26

| So far as openmg the case is concemed, may | ask whether your Lordship has
¥ had an opporiunity 10 read all the papers?

9

30 JUDGE MACDUFF: Yes. [ have nof bogun to master them of course, but 1 know
H whal 1t is all about.

32

33 MR STEAD: Well, can | indicate that 1t is an accident on | 1™ July 2001 in which
54 the claimmt was tiding his motor cycle homie - he goes home for lunch - along
35 the Old Wells Road in Somerset. He was riding us motor cycle in the

36 direction of Mells. He had reached a point between (wo farms, one of them
37 ramed... Farm and one named Clavey's Farm. He went through two bends and
R lie collided with an ash ree which fiell across the mad into his path. AS you
3% are aware, there i an issue between the parties as to whether the tree foll ay he
40 approached or whether it had fallen prier to his approach. The tree fell from
41 his left and he collidesd willy the tree such that he believes it struck ham across
42 the chest, It toak hum off his motor cycle. The motor cycle carried on down
BEVLRLEY ¥ NUNNERY & €0
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the road some Little distance. The claimart way rendered unconscious and wis

1
2 mirlifted away fom (he scene.
3
4 The defendants are the owners of the land on the left hand side of the moad
5 where the tree was standing, They were responsible for the maintemance of
G that tree; and there is no 1s5u¢ as to that. The tree was a multi-stemmed ash
7 tree and it was one of the stems which fell away from the remainder of the
] tree. [t had become a multh-stenmmed tree because it had been coppiced of
o Inyméat.snmnpeinthlhmm:dthemﬂcﬂmdMI:ﬂl.ngmwwmatﬂm
10 multi-stems grew up, One can see it atp.51 in a photograph. 1 hope your
1l Lordship's bundle will now have colour photographs in.
1z
. TUDGE MACDUFE: Well, it has not. 1sce | have got some colour photographs
14 thut § have only just — wall, thsy have not been hole punched. 1 wall
I3 reorpanise my bundles. [ can dispense with these, can 17
16 |
17 MR.STEAD: Indecd, the old ones, yes. (After o pavse):
I8
19 JUDGE MACDUFF; Yes, thank you.
10
21 MR STEAD: Page S1, photograph number | shows — can 1, periaps before
12 starting on that, say that the date of that photograph should be changed o 26%
23 March 2004. It currendly says 15™ July 2005, That is an error.
Y
15 JUDGE MACDUFF: Onp517
26
71 MR STEAD. 5t. [ hope you have two photographs at the hottom there,
24
29 JUDGE MACDUFF: Yes.
30
31  MR.STEAD. The first onie it 26™ March 2004, rather than 15/07/05, Thatlsa
£ 3} view aof the ash tree with which we are concerned, and you ¢an set it identificd
33 by an arrow.
34
33 JUDGE MACDUFF: Yes.
W
17 MR. STEAD: The second photograph on that page is looking from the field side,
18 You can see just 1o (he right of the photograph is mdicated » field entrance
L] which is a gateway, and further along you can see the subject tree, Ifyou (um
Ay over the page, in photographs 3 and 4 you see photographs from the road sids
41 looking straiglit at the iree st right angles, firstly in winter and secondly when
42 it s in full foliuge. Photographs 5 and ¢ show the bottom of the wree afler the
43 stern had fallen, some time after indeed,
ARVERLEY 7 NUNNERY £ CO
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1T ane then goes top.128 i has photographs ammexed (o Mr (Y'Callaghan's
report. Again the phiotograpt at p128. a larger version of the photograph you
liave seen eather. Photograph 129, a close up of the base of the tree. Beneath
the teft hand stem you wiil see the wound where the stem has broken away and
fallen into the road. Gomg over (he page 10 p.130, ane can See the fallen stem
and the disrneter of the stem which is believed to be about 220 cm by
comparison with the exisfing ones, falling towards the mad, the road being at
the ton of the photograph, there being a ditch between the road surface and the
tree. Photograph 31, you can see these dentified the included hark tmian that
failed. Going on to p. 132, anc can se¢ there - again this is some time Jater, a
marter of years after the aecident - a Rangal fruiting body which 7s identified in

3 ihe middle bottom of the page There is an earfier photograph of that fruiting
14 hody at p. 127,11 one Just goes back. This was taken shortly after the accident,
IS and one can see in the first photograph on that page. which is titled "Appendix
16 3.1. Pholograph 2" the fimgal bracket at ihe bottam of the wree. You can sce
17 the white ot which is amanating from the fungus which causes decay and the
\E growlly of the fungal bracket. The fungal bracket effectively follows on overa
19 number of years and grows in size. The size of this was estimated by

2 Mi, Q'Callaghan as between 15 and 20 cm Then indeed an p.127 you see the
21 base of the failed stem, again showing the white rot and the fungus. the black
22 colouring.

23

24 My Lo, if one then moves on top.161, Mr. O'Callaghan helpfully sketched
25 what hie believed the tree wontd have looked like before it feil. One can see an
26 the rght hand side the stem that Liled and highlighted m black the urion, the
27 included bark union, berween the two stemns which failed. Beneath that the

28 fungal bracket which you have seen i the photographs. There is a diteh and
29 then the road surface on Lhe right hand side, the arable field an the lefl hand
10 cide. There is an issue between the parties s to whether the fungal bracket

31 would have been seen by a reasonably competent mspector, We rely upon the
12 fact that it was in fact visible and indeed any inspection is assisted by the fact
33 {hat one's feet When standing in the ditch are lower than the bottom of the tree
(e stema which are m cffect about knee level, so one can get underneath and see
15 quite easily anything thel mght be under there.

6

37 The defendants’ case in the first instance 18 that the included bark 1MIon Was

38 itself visible but only if one made one's way through the herbage at the side of
39 the road, pushing aside some shrubs and cleanng away herbage which was

40 growing up from the ground, such as nettles and sa forth, and that because it
¢] was shielded in that way it was not reasonable to expect Mr. Rowe, who wiss
42 the forestry conteactor working on behalf of the estate, 1o observe this

43 particular defect and hence no liability should fallow. The defendants go ori fo
BEVEWLEY FIMUNNERY & CO
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1 say that even if he should Lave seen that particular defecl, that would not Have
2 caused anyone to suggest that the tree should be felled, and] it should omly be
3 necessary to fell it at that junctare if one discovered the funga! defect as well,
4 utsac:cpmdanbomdnsthat&mtra-:fc!laaitdiﬂml:anhﬂt_im:ilﬁldnsa
5 result of a combination of the effects ol the structural defect and also the deciy
o caused by the fungus, 1tis also agreed between the parties' experis that
7 meluded bark union would have caused the stem to fail mevitahly al some
B point, but it wits accelerated by virtue of the presence of the decay caused by
g It fungus.
10
i The claimant says, stmply, that 1t is pointless having any kind of mspection
12 uniess one does go and look at the tree, whether or not there should be shrubs
K] and lerbage in fromt of that ree. One carmot hide behind the suggestion that
14 purely because you cannol see it from the road becanse (here are things in he
i3 way, cme carmof then ba biamed for not secing struchmal defocts ol the type we
16 have here which are commonly known, '
17
18 iz any event, the claimanl says that one can see from the road that thisisa
19 multi-stermmed ash. Multi-steruned agh trees commonly have structural
20 defects such ag we are dealing with in this case and 50 by seeing the multi-
11 stemmed ash the Teasonably competent mspector should have gone and looked:
p o furthar witli 3 view 1o seeing whether or not there Wwas an ineluded bark umon.
23 If one bad gone to loak at the tree, it would have been quite apparent - anid
24 both expeits are agreed on Lhus - that there was an inchuded bark union. We
25 say that if one knows there 15 the included bark union and o structural defect
26 and potential weakness it the tree, onc should then carry out a very detailed
27 inspection t ascertam whother there are any other causes for weakness il the
28 tree such as fungal growile 1Fany reasonably competent inspéotor had curried
29 out an ingpsction ol tug ree knowing that thare wad an mcluded bark umon,
a0 he wauld Wave found the finga) growth which both experts accept was there,
31 albeit that it was al the base of the free. But we say that that is sarmewhere that
12 ang would expect to find fungal growth, il 15 primarily at 1he basc of any e,
i3
34 'Ehcparrimmunlcrmuvennmdingmcasmthanatm'ectf&mmspccﬁmﬂm
33 should be carried out, Historically, the cases say - and there is the House of
36 Lords case of Camina - that nne has to have regard 1o duty of care owed by a
37 landowner (o passers-by on'a road, and that that duty 18 tit of the reasonable
38 and prudent jundowner. My jeamed friend contends that Caming is authonty
ki for the proposition that the reasongble and prudent landowner is not required 10
44 obliin expert advice upon the condition of Tus trees, We respectfully
4l submission that Camina is not autharity for thar proposition, and would refer
42 you Iin particular to the speech of Lord Radeliffe ot the end of the repart, who
PEVERLEY FNURNERY & C
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poes to some lengths to suggest that it should not be authonty {or that

|
2 propositon,
5 ago in the past because T remember doing a similar case when Lwas at the Bar.
fo But I would imaging the reasonable and prudent landowner depenis on the
7 nature of the land, and [ suppese somebody who has a tree m semi-detached
! garden will have a different duty of care from somebody who has a stream ol
9. trees alongside a road.
10
11 MR.STEAD: Yes. My Lord, it may be —
12
13 JUDGE MACDUFF: Ido not know, Icouid be wrong.
14
15 MR.STEAD! — that different situations may well czll for different responses. But
16 onie point we do make Is that 1n assessing the reasonable and prudent
17 landowner in 1950, as opposed to 2001, may bring in very different
1% considerations. So we certainly say that if my learned friend is night in what
19 Camnina says, it is not fhe final word on the issue and this court will have to —
20
21 TUDGE MACDUFF: The law of negligence has moved on.
22
23 _L‘IR.- STEAD: It has, and standards have moved on. Local Authorifies and
24 | Highways Authorifies use competent inspectors who are trained in the
25 | recognition of hee defects and tree hazards, and both experts indeed are agreed
26 | i their join statement that a level 2 inspector should cuiry oul roadside
27 | ingpections, and indeed they are agreed in the definition of a leyel Z inspectar
28 7 that e is sommeone who is trained in the recognition of tree defects and tree
;3 1 hazards.
31 JUDGE MACDUFF: And if thus tree has been the responsibility of the Highways
32 Authonty, that 1s what one wonld have expecied.
33
14 MR.STEAD; Indeed. Oneno doubt would have arguments from the Local
35 Autharity about resources and st forth, but Local Authorities emiploy
it arboriculturalists in this role to inspect trees for which they are responsible,
37 and we say that no less should the owner of g large estate with a significant
g3 number of trees. "
19
50 JUDGE MACDUFF: The Highways Authonty in fact has no responsibility, even,
4l thongh it 1s responsible for that highway, for irees which are an somebody
42 slse's land?
43
BEVERLEY ¥ RUNNERY & CUO
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MR STEAD: They do not have a responsibility, no, albeit they do have the power

1
2 to requaite the landowner 10 do something about a tres about which the Local
1 Authority is concerned. But we are not dsaling with highway trees because, a5
4 you say, they are on fe land of the landowner. This is u landowner with
5 considerahle estate and no doudt & number of miles of boundary which abut
b highways. We say, nonethzless, It is still an obligation upen the owner of such
7 land to lake ressonable care for those using the highway which abut us land
5 and that they should engnre fhat a reasonable and competent inspection 18
9 carried out,
10
1 JUDGE MACDUEF: Well, at first blush one mighi think that a farge landowner
12 lias 4 higher duty 1f he has gol many miles of roadside trees than a small
13 landowner who has only gota —
14
15 MR.STEAD: Indeed. The defendants say: "Well, these defendants sanstied that
L6 ohligation by employing Mr. Rowe, who was a forestry contractor”,
17 Mr. Rowe teadily accepts that he saw nothing wrong with thig tree both before
18 the uccident and indeed aftor it So il is quite clear that he was not competent
19 to recopmuse the structiral defect which existed in tus trew, and the centml
20 issuc for this court to consider 18 whether, by appointing Mr. Rowe to deal
-J! with these inspections, the defendanis satisGed their obligation, The court will
2 have to consider what 4 reasonable inspection should have revealed and what
23 should have been done —
24

2% JUDGEMACDUFF: And what u reasonable inspection was, in all the
210 circumstimoess.

X

2¢ MR _STEAD: Yes,indeed.

20

ap My Lord, those are the issucs. it is really repetition of what 1 have already sct
3 oul in skeleton note. You have before you reports from Mr. Barrell, wha is the
22 cianmant's arboncultural expert, He did i report subsequent to that of

31 Mr, O'Callaghan, which is at p 88 - Mr. O'Callaghan being the defendants’

34 expert. Mr, O'Callaghan has prepared & second report which is at p.167. Then
33 both experts have prepared joint statements, the first of which iz at p.174 and
15 the second of which is at p.180. My Lord, those joint statements effectively

kY set out the issues that lie betwees the experts fairly comprehensively, Tdo not
33 kniow whether you wish me to lake you 1o them.

39

40  JUDGE MACDUFF: No. They are summarised m the skeleton arguments, are

a1 they not?

42

43 MR STEAD: They are.

REVERLEY FHUNNERY & €O
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1 JUDGE MACDUFF: There is a great dedl of agreement,

A

4 MR STEAD: There isa great deal of agreement

o JUDGE MACDLUFE: Asone mught expect, but then theze is disagreement —

3

£ MR STEATY An immnetant arep af dishoresment
10 JUDGE MACDUTFF: When il comes to the crutich:
11

12 MR STEAD: There is an issie, on which | can take you to p: 183 to look ar. The
13 experts were asked questions, and one can see the question at 1,180, The
4 experts then go on o explam how one conducts a tree risk hazard assessment,
LS and the conclusion is af p. 183, a5 to what was meant by medium risk and high
10 risk. They were both agreed that the tree wath the included bark union alune
17 without the funges constinited a medium nisk. 11 15 ser ont a2 p. 183 that that
18 means the free should be assessed regularly, i.e. annunlly for preference but
19 not less than once every two years and |f the problems worsen, then
20 intervention management would be implemented at that time. Can f make i1
Pl plain that Mr. Barrell's position in respect of any tree is that one needs to
22 assess the context m which onz finds the tree. Both experts recogrse that fact
24 et p.181 in the middle of the page, where it says:
24
25 *Obvicusly scenario (b) 1s of more cancern than scepano (2) and
26 therefore the context is imporanl, not simply the score. However, the
7 score does give un indication of the hazard or nsk potential,"
28
e So one cannol look at the terms "medium risk”, "high fsk” ar at scores in
£l isolation. Omne has to look at the state of the tree with wiich one is dealing, itg
3l location and various other aspects and exercise judgment. The fact that one
32 has definitions for "high risk™ or *medium nisk” or indeed "low risk” does not
13 of itself define what one should do with the particular tree.
34
s Both experts are agreed that the tree with the included bark wnion arid the
36 fangus constitutes, under these risk assessments, a high risk and should have
37 been felled as soon as possible 2sa result, 1f a medium risk, then the question
38 18 not so clear as to precisely whar one should do. Certainly My, Barrell's
39 position is that he would be concerned to commit himself to a particular view,
10 not having been in & position 10 ses the pree 1 its original state because it is
41 only in those circumstances that ene can wuly say.
47
43 My Lord, in those circumstances, may [ move on 1o call Mr, Barrell?
BEVERELEY FHLUNNERY £ (0O
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JUDGE MACDUFE: Yes. Cun we just confirm what evidence 1 am going to be
heanng?

ME. STEAD: Yes. Mr. Poll is here and sits behmid me, with the blue shirt af the
back, My leamned friend does not ask that | call him in any way and indecd
since the accident is admitted and the collision wath the troe on the defendants!
land is admitted, for the purposes of this preliminary issue there does not scem
much point in calling him

JUDGE MACDUFF: Good.

MR STEAD: SoTwill move straight to Mr. Barrell. My learned friend bes asked
that T do that rather than that we lave {ay wilnesses on his sude first. So if that
is his wish -—

JUPGE MACDUFT; So you are calling Mr. Barrell, ful! stop?

MR. STEAD: Mr. Barrell and Mr. Barrell alone.

TUDGE MACDUFF: And M. Mout?

M. MOTT: | shall call Dr. O'Callaghan. Tt may be more convenient to deal with
him straightaway after Mr, Barrell and have the experts back-lo-back.

JUDGE MACDUFF: Yes,

MR. MOTT: Then Mr. Rowe here, | do not think ihere wall be any other evidence
thar wall assis.

JUDGE MACDUFF: Can-we just talk about timing?

MR STEAD. Can [ just talk sbout ané point arising out of what my learned frend
s2id? He said more convenient to have the experts back-to-back, There may
be circumstances tn which (he experts would leam something new from what
the lay witnesses have to say and it may be necessary, as a regult of that 10
seek 1o re-recall them But we will see if that anses in due course.

JUDGE MACDUFF; Centainly. It seomns 1o tne sensible that we do the two experts
1 ture

MR STEAD: Yes

BEVIEELEY ¥ NUNSERY & CO
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HIDGE MACDUFF: But if Mr, Rowe rises things that cauld have been dedlt with
by them, they have presumably both considered his wimess stalement and
kriow what he 15 going (o say.

MR STEAD: Indesd,
JUDGE MACDUFF: And what about iming?

MR STEAD: Timing - it was listed for twa days but certainly from my perspeciive
T am confident that we will certanly get speeches im by the end of tomomrow

MR, MOTT: Yes.

TUDGE MACDUFF: Well, 2 day and a hall should adequately cope with the
evidence, should it not? Or a day even?

MR. STEAD: Yes Speeches maybe. T jast donot know:

JUDGE MACDUFF: Now, the question is how we mpst efficiently deal with (he
expert witneases. T have read their staternents but it has been a very much a
speed reading and it may be sensible for me to read — and 1 prefer, rather thian
read hoth of them back-to-back;, to read Mr. Barrell's evidence in detil before
he gives evidence. | anticipate you will be wanting to ask lim one or two
questions w1 chief, m gpite of the fact that his statement is there.

MR STEAD: Well, [ am in your Lordshp's hands on that,

JUDGE MACDUTF: Well, if [ have read him very carefully and know exactly
what iz in his witness statement and made a detailed nofe of it, you can lake
him much more shortly,

MR. STEAD; Indeed.

JUDGE MACDUFT: 1 also will asgist Mr. Mott to cross-examine more
economically, But 1 would rather do it that way than read both of them
together. Read Mr. Barrell, let us have him in evidence, and then take a little
time out fn read your expert.

MR. MOTT: Yes.

MR. STEAD: Could [ also ask that you read the joint siatements al the same tme?
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I JUDGE MACDUFE: Of course I'will do that. 1t is probably gasier if | rise and do
2 that beforz you actually put him mio the witness box, It 18 now twenty five to
1 three. Shall we say you will be back here at quarter past three, and 1f I need a
4 little more time, [ will g&t a message to you.
5
5 {Adjourned for a short time)
7
B JUDGE MACDUFF: | have read it, and 1 have nearly mastered it, T think. but
9 mevitably I have to read imo D, O'Callaghan’s report to fully take om hoard
11 everything because it {s in part a response 1o that.
11
iz MR STEAD: May | call Mr. Barreil?
5.8
14 Mr. JEREMY BARRELL, Swort
15 Examined by Mr. STEAD
I6
17 Arc you Jeremy Barrel]? A Yes.
18
19 @  Whatis your work address? A, We work from a unit in Bridge House in
20 Pultman Way i Ringwood, Hampshire
21
2 Q CanTask you, please, (o turn to p.48 in the bundle in front of you? We there
23 see a report of yours which you made, i you win to p.66, on 17" July 2005
24 AL Yes.
25 i
26 Q  1ihink it has appendices which run through p.86? A, Yes, fuit is correct.
7
25 Q  And spart from the correction of the date to the photograph on p:51, which
29 I deall wilk in opening, do you adhare to the contents of that report?
a0 A. Yes.
31
32 Q  Ifyowthen goon, please, 1o p.174. do you there see the first joint statement
EE] that you completed with Me. O'Callaghan? A, Yes.
34
35 0 Signedby youonpl79?7 A Yes
36
37 Then on p. 180 enswers that you and Mr O'Callaghan gave to questions posed,
34 which runs o p.183, where it is again gigned and dated by you? A, Yes, that
29 is right,
41
41 Q  1think we finid your curricaliom vitee at p.677 A Yes.
a2
4 Q Does that fuily set out your qualificutions and expedence? A, Yes.
WEVIRLEY FNUNNERY & COr
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|
3 And then after that we have set out various articles, conferences and so forth in
3 which you have been involved? A, Yes, just 1o sel the context of my
4 experience.
3
6 I think { am right in (hinlang thal you inspecied the site on 26" Maxch 2004 i
7 the first insrance and then {3 July 20057 A, Yes, Mt is right
8
4 Is it also right (hiat you recently visited the site again? - A. Yes.
10
11 And how did you find this particular ash tree on that last visit? A. On the
12 Lagt visit, which was 2 few days ago now, one of the stemns which was dead or
13 dyingmmyﬁmviaithﬂﬁﬂm'mm;heﬁ;ld. Thea the other two stems were
14 still intaet and alive and standing.
15 _
L6 Did you take two photographs of the free, the stem thal Had fallen op that vasit?
(7 A. Yes. (Same handed).
18
19 JUDGE MACDUFF: Thisis the stern; that you first of all identified mn your first
20 » A, Well, there 1s one stem that had fallen, obviously the subject
2 stem which cansed the acident. But thon on the field side now in nry first
22 report — or in my repart Tidentified a dymg stem.
23
74 Yes. Photographs 3 and47 A, Yes,
25
26 Onp.527 A Yes, thatisright
27
28 And then you made the point ] think Tater that, contrary to what was being gaitl
29 o behalf of the defendanty, when you revisited il, it had still ot been taken
30 down, but it has now gone of its own volitivn. 1s that where we are?
31 A. Yes, it has. But, fortunately, it lias gone back mto the field.
12
13 MR STEAD: If one looks at the p.52, photograph number § —
4
35 JTUDGE MACDUFF: 1 have got three niew photographs bere.
36
37 MR STHAD: There should only be two in fact [ amsoiry, have you got an exma
s one —-
19
4 JUDGE MACDUFF: 1 have got second copy of thal.
4]
&2 MR, STEAD: There are two. Perhaps they could go m Mr, Barrell's report at
43 pp-£7a and b.
EFVENLEY ¥ NUNNERY & €0
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1
2 JUDGEMACDUFFE: Yes, ceriainly. ‘874 is thal one, and 87b is the close-up of the
3 bitse.
4
5 MR, STEAD: Just so that we are ¢lear, if you can go to p.52, please, Mr, Barrell?
o A Yes
'
% Q Photegraph number §, the stem which you found fallen into the field 1s which
9 of those sterns? A, 1t is the left hand one, the sort of thick — there are lots of
10 stemg there, but the biggest lett hand one that 18 just to the tght of that plastic
¥ bag which is thar white «---
i2
i3 ©Q Right Is that the one that was joined to the stem that fell into the road?
1 A Partially through the included bark umior, yes. It is the stem on the ahove
IS photo, 1 photo 3 and photo 4 acually, but it is dead. [t had died
16
17 Q Can you descnbe v us exactly what an meluded bark umon is and how it
18 develops?  A. Itis one of the most common bark defects that you get in trees
jG and it can be etther - Il is where two members of the tree, so 1t can be a branch
20 and a stem or two stems or two branches - 11 is where they are formed very
21 ¢close together of growing very ¢lose (ogether at an early age and as —ina
22 narmal growing scenurto the wood berween both meshes as each 1wig or
3 branch or member, as (1 were, puts on a growth mersment, they mesh together
24 and you get a very strong union, So most branches, they donot pull apart very
25 casily. In some circumstances, ustially when the forks are quite tight, thae is a
76 very nammow angle between them, then they do pot mesh properly and you get
it the bark presses agmnst - the bmk of one presses agamst the bark of another
24 or of the other one, and there is not a contacl, a physical contact between the
29 wood, so the bark - thal 15 why it 18 called an included bark union. So the
30 hark presses against each other. 8o, unlike a pommal form or standard form of
| stern or umon, 1 can just pull apart guite easily.
32
11 Q) And by way of example - | know i( 15 not the same mee - if we go to p.54, the
34 bottom two photographs, 11 and |12, are photographs of the holly ree which
15 I want 10 ask you about m a moment. But do those show us an included bark
36 union ar not? A This one is actually so far decayed, it is difficult to say
A7 whether 1f is just actually a split or an included bark union, But it s certamly 2
3% split and it probably ongmaited from the meluded bark ynion: This could well
i9 be 4 progression from what we saw on the original — well, on the subject tree,
A
¢l While we are on s page, lookmg al photograph 9, top left, that iz the hiolly
42 tree to which you refer m your report. is1t7 AL Yes
13
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{ € Canyou just deseribe to us, if you were going along this hedgerow canrying
2 ol an inspection of the frees as a competent inspector, What dre your thought
3 processes and actions when, lor example, you see this hoily tree? A. What
4 you ire looking for 1s not a simple thing 1o do. That is the first thing. Sa you
5 are lookimg for a whole range of things, And the first thing you loak for ars
f things winich are excessively unbatanced or look hke they are obviously
7 dangerous. Other obvious indicators are poor health so things that are dying
k. and not looking as they normally would So yon would be looking for those
9 sorts of things as pnmary indicators. But at the same time there are other — [
1 mean. health is not the only issue which can affect the safety of a situation
3 There is al50 the structural elements of the tree, and yot ¢ant have a pexrfectly
12 healthy tree that has got structural defects so you caonot se¢ il from a haalth
i3 indicator, but sctually 1t is a sericus problem. So yor would be looking for
14 thar type of — you would be looking for triggers, indicalors of that type of
L5 defec! although you may not be able to see them from a distance. You would
16 be looking for ndicators of those which there are from a distance, and one of
17 those, as | set out in the report, 15 multiple siems. So in addition 1o the obyvious
|2 things - unbalanced, stéms, dying stems and those sors of things - you would
19 be loaking for trees with multiple stems wluch would be an indicator that there
20 eould possibly be these incinded bark mnions which are very common, 50 it 18
21 not @n wnosual thing, and that would trigger the requirement 10 go and have 2
22 closer look. '
23
24 ©Q It has been suggested in the defence that because one cannol s&e the included
25 bark union because of growth, shrabs in front of the tree, between the road and
26 the tree, it is not necessary for an inspector to go and look at the tree so that he
2 will be able 10 see the included bark umicn. What 15 your view of that
8 contention? A. Well, if the point of the mspection )s to try and assess the
29 hazard and {dentify any nsks (hat are excessive, then you need to understind
30 what can canse those conditions, and there are two Urings: poor health or
Ej strictizral defects. Those are the two things and they are equally as fmportant.
32 Both of them are critically important. So you would be looking for indicators
33 of those, and if you saw any indicators then — if you have a single stem tree,
34 say, (hat is looking fine and health, then that may nof - that would not cause
35 you tunnecessary concerm and you may well not go and make a closer
36 mspection of tha it yon were doing a prelimnary walk-by or drive-by. Butus
37 soon as you see either & dying tree or an unbalanced tree or any of those thimgzs
18 ormultiple stem trec, then that should be the migger to g0 and have a closer
19 look, especially in this scenario hecause we dre on a hedperow where it is
40 cleaz, it is comamon management practice for hedgerows, 1o basically cut trees
41 at the fence line and just let them re-grow.
A2
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Q  Andif that 15 done, what then happeas? A, Well, s soon as you cut a vunk
or a stem, vou get - [ am sure everybody hes secn it - the sort of paint brush

|
3 effect that you get on, say, pallarded frees. You gel multiple buds all around
4 the cut, The edge of the cul surface starts 10 burst and over a period of time,
5 the weaker ones do not survive or Jie off and you get two or three or four tdke
6 over and become the main bulk of the new trée that is formed  And you can do
7 that with coppice trees on 2 regular basis. It is an estahlished way of managing
5 coppice for various reasons, but 1t is also a way, histoncal way, traditional way
9 of managng hedgerows as well.
10
It Q Yousee e mmlliple stews, you go aod investigate, and [ think yon and
12 Mr. O'Callaghan agree that if one did, one would see (he included bark unton?
13 A, Yes.
14 |
15 Q What other, if any, inveshgations would you do m respect of the tree, having
Lfi found the included bark umion? A. As soon as you have a tree that is
17 suspect and you go up to the truk, the fret dung that you do, and dus 1s
i standard practice with any type of assessment or mspection, is that you start
19 Jooking around at the base of the ree and kicking it. 1T you have 3 hammer, a
20 hammer 1& a very good way of assessing whether the tree is hollow because
2% yorecan tap it and it makes a hollow sound. So that is a fantastic way. You do
2 not need any sophisticaled equipment. You just literally walk around the tree
23 in am open sitwation and look at it, pull any ivy off, have a good kick ar it and
24 see ilit all seems okay and bang it if you have a hammer.  And if everything
25 seems okay, that is fine. This is nol guite as easy to do that in the sense of itis
26 not i a park, it is actually i a hedgerow and the hedgerow is pretiy thuck.
27 You can get in there becanse | got n from the Toad, so you can. You have to
28 push bushes aside. And there is a difficulty as well because we have a ditch
29 and the tree 18 0n-a bank bur it is not impossible — well, 1t is not impossible to
30 do, it is not hard to do, because | walked up around it and pitlled a few bits off
]| and had a look at it, and thal is what you would normally do. The reason being
32 that any — most fungal bisckets, which is sctually what you are looking lor —~
i3
W Q  Why you looking for the fungal brackets? A, Because those are key causes
35 of fiilure or probably the most common cause of fmlure and they indicate
30 internal decay which may not be visible, and the way you sec it is through
57 symptoms on the crown or actually through fungal brackets. And these fungal
38 brackets tend s be close ta the pomt of wounding, and the thing about an
19 included bark union is because itis continually moving in the wingd, then 11 1=
40 contmuing being wounded on a micro level and that is where you tend to get
41 quite pften sources of infection.
&1
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JUDGE MACDUFF: Can [ interrupt you for amoment? The first is question is

i

2 that [ can see that you can get at it from [he road. bul is it more sasily

) accessible from the other side; s particular tree? A, Yes. [ think the

4 photo that we had, 87x, shows you the open field, and you can just fiterally

5 walk in and around 1o i, In fact there is an entrance about 25 to 40 metres just
6 up, a field entrance that you can just walk through and go and ses il

1

§ O Now, et me ask you this, because ! see there is a dispute as to whether and 1o
9 what extent - there may not even be a disputs - the [ungal bracket would have
19 been discernible even on close inspection. But 1f you as, | can say, a level 3

e inspector with your expertise had gone in either through the ditch o7 round the
12 other side on the eve of this accident, a day or rwo before this accident, and

13 you had had a good look at the base of the tree, as | understand jt you wouid
14 have undoubtedly found the bark defect. What are we calling 117 A Yes.

15

16 Q lamnof —-
17
13 MR. STEAD! Included bark union,

19
20 JUDGEMACDUFF: The included bark union, Now, you would have seen hat?
21 A. Yes.
22
22 Q Nagueston about that. Bul you cannot 1ell me that you would have detected
74 the funga! bracket? A, Not with 100% certainty, but what I would like to
25 refer you 1o is p 127 af the bundle where we have a photograph of it that was
26 taken just after the accident. It is phota 2, it is fhe one at the top. You can sec
27 that it is 1510 20 ¢m in size, according t Dr. ('Callaghan's statement, and
28 that, just to give you an idea of that ~ yoor hand is 4 inches, so that is 10 cm,
29 50 two hands together is 20 cm. So you have got a fungal bracket that is a st
30 of creamy/orangey colour, the size of two hands st the base of this tree. Now,
31 that is something which [ think would be very difficul! to miss for any
37 inspector that wenr in there and was close to the {ree; especially standing in the
3 ditch..
34
35 Q Sobeit. 1see what you are saying. But it was 4 slighily different question that
38 [ wanfed to ask you, Assume, please, with me that you have gone to look ar
3t this free just before the accident and you have found the inclhuded bark union.
EL A. Yes.

£}
48 Q  But you have nut, however close an inspection you hove made, found the
4} fungal bracket. What would you then have done as & tree inspector?
41 A. You would have — the difficulty for me s that 1 have nut seen Lhe trec al
43 the time of the sceident. In fact [ was four years after the accident so things —-
EEVERLEY ¥ NUNNERY & €0
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Q Havemovedon: A --could have changed The bottom line is that you
really - there is no Fxed course of action that you can lake if you did discover
a specific defect. The defect is just one part of the wider scenario, You need
to look at its relationship to the other trees i the hedgerow, how exposed it 15,
haw near the road i1 1s, whether it s excessively unbalmeed |n one divection or
another. On the basis of all of those assessments, you then come up with a
course of action tha! you [ell was appropriate fo reduce the risk to acceptable
levels and that is how you make the judgment. The difficulty for me is that
1 have nol seen the tree in those sets of circumistances. [ have seen it four yéars
afterwards, and in fact ] anly sew e stem that caused the accident sort of laid
on the ground covered with undergrowth, and it had actually all been cut up, or

E\.p:n-ulquhmh.—

—_—
Bl =

& quite 8 buar it had been cut up, So it is difficull 1 come W any frm or any
i4 reliable conclusion on what wonld have been the most appropriate wity (o deal
15 withat

i6

17 Q Dol gather from that then that i Included bark unjon In a tree adjacent to 2
18 highway of the sort of size that this would have been two or three years before
19 you saw it, would not in itsell give rise o your necessarily saying: "Gel rid of
20 it fellit"? A, No, itis not as simple as just saying: “Right, i1 has got an

21 meluded bark union, let us get rid of it", There is no way hat that jsan

n appropriate -- well, that1s a very shallow assessment, [ suppose. You will find
23 tree aficr tree efter tree in parks end gardens and on the roadside that have got
24 mciuded bark umions, and the issue is not just the wnon, it is the context that it
25 is in. So obviously how muny people, how many targets are around is

26 important. Bur the other thng that really 15 cruciaily important is really the

iy weight distribution on that stem. i is & really unbalanced stem or it has got
28 lots of growth in one direction over the road and it is quite tall, then there is

29 goIng 10 he a lot mere pressure on that union so ~—-

30

3l Q Thavegotthepomt A Yes. okay.

32

35 Q Butofcourse hed you discovered the fungal bracket —  A. Well, thar adds
34 a whole new dimension,

35

36 Q Andthen what? A, 'Well, then there is almost -- once you have this level of
37 decay, what vou have 1o sorl of appresiate 15 that 2 fungal bracket of that size,
38 Ihat sort of size, it actually has dissolved — it is quite solid and hard, 1t has

33 dissoived all of that mase fram ectudlly inside the tree. That is how fungi

40 work. They dissolve the instdes and then reprodoce it as & frinting body om the
4l omside. And pnee you have pot that size of fnut body, Wen really if 15 almost
a2 - there is very — you can be almost ceriain that the course of action would be
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| to [el] the wree, or a1 leasi do some severe pruming (o make sure if it did fall or
2 fail, then it would not reach the road.
3
¢ () Canyoujust marry up on p.127 for me the two photographs? Is the fungal
5 bracket in the boftom right hand carer of the bottom photograph, photegraph
& 3, the tittle orangey area? T am just rying 10 marry up those two photographs
1 because they are abviously of the same thing but from different angies,
B A, 1 have some difficulty -—-
g
i Q  Yes
11
12 MR.STEAD: My Lord, | am not surs they are the same thing. The top one is of
5! Ihe remaining tres standing, whereas my understanding is that the bottom
1= photograph 1s the base of the stom that has come off.
15
16 JUDGE MACDUFFE: Yes. 1do follow that mow, thank you very mucli
17
18 MR. STEAD: 1 think one can probably fi them togetber,  A. Personally | cannat
19 see il, no.
20
11 TUDGE MACDUFF: No, do not woiry. | have got une other question and then
22 [ will be quiet. T prommse you. I think this is an appropriate time to ask. Page
23 |77, please, para.22. The last sentence, it was not present, the fungal bracke!,
24 (After a pause), Yes, No, [ do understand that now. Theg your pardon.
25 A. Tvisited four years-after and..,
24
27 MR.STEAD: Can | ask vou to look al p 161, please? Thatis Mr. O'Callaghan’s
2% sketch that he did after he attended the scene, obviously agmn some ume after
29 the stern had fallen. 1 think you agree that ss & reasonable tepresentation of the
30 state of affairs immediately prior o the stem falling? A, Tis ulle says
31 "Diagrammatic Representation”, and that is as far ss it goes. It does give an
32 il of where things are and I funk 1t s quite useful rom thal point of view.
3
34 O ‘What T want to understand is you say that you would have expected to have
EL} found the fungal bracker Tow would yon do that, looking at that sketch?
36 A. Well, 1 do not see this as actually being a complete cross-gection of
7 everything with the fanga! bracket stuck right undernesth this stem. What you
I8 have got 10 bear m mind 15 to try and visualise the 3-D natre of the way this
iy would be mranged, and I think that although that may have heen the stuation
AD if you stood directly on and looked at it, you would enly just need to mave
4) round the side and 1 am sure that you would have been able to see 1t. 1t does
421 not seem to me that there can have been a greal big sort of shelfundem=ath
43 that this fungus was pit on or thal was growmg out of and you could not see il.
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| And yan have to bear in ming that the thing is that sort of size, the stem is 220
2 i, that is pretty much the same size as the stem of the tree. So il isnot like 8
2 small — it is not relatively — it 15 nol stmall m comparison o the diameter of the
4 tree. (Jhviousiy at The base it gets bigger, but if is still a considerable size. So
5 { think that it would have beon as you moved arvund the tree, then it would
£ have almost certainly been visible.
7
8 Lt us assume For o moment that 1t is not vigible when you are just standing —-
g A Yes,
10
i1 -- moving around the tree, and 1t is under part of the base of the tree. Whal
12 then? A, Well, you are about hall a metre - the ditch is just abour half o
13 meire lower or something around that sort of depth lower, 50 you are standing
i there, 50 the base of the tree i5 about kniee height anyway, Soilis not going 1o
15 be hard a1 all to just lean down and just have u pull around. and that is exactly
16 “what you do in my type of iree inspection, Sometimes you kneel down In
17 this case you do not even have 1o kneel, just have © bend dowrs and puli
I8 around whatever i in the way, if there is anything in the way, and you should
19 be ible to get —
20
21 What kind of things in the way are you talking about? A Sorry?
22
23 What kinds of things in the way -—— A, You can fiave vy, you could have
24 just fern, you conld have brambles. Quite often you get brambles and things
25 grawing over. You just have to pull them out the way. I1 15 just common
26 practice in lree inspection.
37
28 How confident would you be of a level 2 mspector finding thas fungal bracket?
29 A. Well, a level 2 inspector should find any fungul bracket of that size in
30 almost amy type of situation, and obyiously I'was not there, | did not see 1t
it | have seen the photographs. From the photographs it is not minute. 1 is not
32 simall, it is nol that big, it is that big. And it should — obyiously there is always
13 an opportmity for lnoman emror, which was why [ had to qualify the statzment
34 that | made, that it may not have been seen. But [ think there is 3 very, very
15 good chanve that an inspector would find that every time.
36
n Can you put it in percentage terms? A, Well, at least — we are always
38 looking at percentages bul at least 95% of the time. That isa | in 20. 1l you
39 liad 20 inspectors yisiied this wee, at Jeast 19 of them, in my view, and
af possibly even more if you took it on a greater sample, would be able to find
4) that bracket, This isnot the sortof thing that is unusual. You are looking for
a2 this sort of thing. That is your job, that is what you are there to find. 1t is like
EEVERLEY ¥ NUNNERY & O
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Finding & pot of gold to find & fungal bracket liks that, It just confirms — it

i

2 justifies what you are doing.

3

4 Can [ agk you about the last joint statement, p.1837 The definthon there that is
5 given of "medium risk”, that:

5

7 A medium risk tree should be assessed regulerly, annually in

8 preference but not less than enee every two years and if the problems

9 worsen then intervention management will be implemented al thar
19 tme."
1
12 As I understand i1, the conoiusion of medium risk comes from an application
13 of the risk assessment under either the ISA of QTRA method? A Yes.

14
14 To what exterit does arriving at & conclusion bazed an the risk assessment of
16 medium or high risk or low nsk then define what one does about i problem?
17 A. The first thing to try and get across is that this is not & very precise arf. It is
23 110% 4 Yery precise process In any way, [Lis very much u matter of subjective
19 judgment. Both methods qualify in their descriptions and how they should be
) used, that they should not be used < [t 15 almost impossblé to define the line
21 hetweoen medium and hgh or medium and low, those sorts of boundaries.
2 There is & very vigue area where one could cross over with the other, Bo to try
2 and pigeon hole them and say: “Right, this is 8 medium nsk tree”, or: "Tins i3
tl a high risk tree" is really an inappropriate approach to using these types of
25 systems, They ate primarily designed for allocating or prioritising when work
26 should be carried onl. So you gel a rough idea, a comparative idea, of whether
T something needs to be urgently worked out, it is a high risk, or urgently looked
% a1 and given priority for attention, or & lesser priority for attention, and that is
9 what these are designed — these systemns, these methods are designed to do.

0 No one 15 anyy better than the other. The ISA one has heeni around longer, The
1l QTRA one is an evolution of the ISA methiod, but that 1§ relatively new. In

31 fact it has only been pubfished m a form where people can go out and actually
33 put it into practice for the last year or so.

34

35 Can I lastly, please, take you to p.847 This is an extract from a book of David
16 Lemsdele, which in fact you describe, 1 thunk, as the statement of currend
37 practice. ls that correct? A, Iiis probably one of the most appropriate
1 references for ths field.
19
4D You said "the most appropriate” - what does thatmean? A, David Lonedale
41 15 onc of the most respecied practitioners. He has been around a long time and
42 he consulted widely on producing this book. 1 wes ene of the consuliees, so
BEVEALEY ¥ NUNNERY & CO
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1 | was imvolved in that process, And he is recognised ss being really the best
2 hus field
3
4 Q Andto what extent do you say that what he says here does indeed represent
5 current practice i ree inspection procedures? A Defmutely, Itis five o
6 six years old now, T am not sure exactly when it was published, but {t still
7 represents premy up o date -- there ight be minor deviations in places where
$ practice has moved on, but it is pretty much a fair reference for current best
9 practice.
HE
it MR.STEAD: [ would nof propose to take your Lordship through it 1L1s
12 something that your Lordship can read and T will refer to it 1 closing
13 submissions. Bul | will be refermng to £.1,5.1.1, and 5.1,2,
14
15 JUDGE MACDUFF: Yes.
16
7 MR.STEAD: Would you wail there, please”?
18
(9 MR MOTT: My Lard, did you want to deal with the timing?
e/l
2t JUDGE MACDUFF: Well, I am in your hands, Mr. Mott, as much 8 you are in
22 mine. You are going to be some little tme with him.
23
24 MR.MOTT: I am going to be 2 litle time. 1 am certainly not going fo Jinish today.
25 It might be easier 1o have it all mone bire: Looking ahead, nme estimates thar
26 were given before your Lordship took time to read the papers are beginming to
n come back 1o haunt us, |eannat do Monday for various teasons, [ do not
2 know what your Lordship will do if we do go beyond tomorrow. | am still
29 hopefid Wit we can finish the evidence tomorrow. The issues, [ think, will
A0 NArToW,
3
12 JUDGE MACDUFE: Well. in that case, if you do not mind, let us do a little bt
33 more work tonight, because 1 would not only like to fintsh Lhe evidence:
34 tomorrow, 1 would like to fimish submmssions fomomow.
35
36 MR MOTT: Yes.
38 JUDGE MACDUFE: Mr. Mot if it would help, we can sit at ten o'clock
39 LOmOITow.
40
4 MR MOTT- Yes, certamly.
2z
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TUDGE MACTDIUFEF; Letus do that We will it at 10.00 tamorrow, but letus do

another 20 minutes feright.

Cross-examined by Mr. MOTT

Mr. Barrell, both you and Dr. O'Callaghan were brought in after the sterm that
is the subject of this action had fallen? A Yes, that 1s right.

So neither of you saw the tree as it might have been seen by the hypothetical
inspector prior o the scaident? A, No. That ts right. '

Or as il might lisve been seen by Mr. Rowe prior to the accident. Neither of
vou saw that situation? A, Ne, we did nol.

But Dr. O'Callaghan went first and he Liad the benefit of actually seemg the:
fruiting bracket insim? A, Yes

And s0 you have to aceept lus deseription and the indication of what he saw
coupled anly with your attempt to interpret the photographs? A well,

[ think the paint that is relevant here |s that he saw it three years afler the event
as well and 1 saw it four years after the event. So 1 think the pholograph is
particularly important ceference because it does give us a visual representaton
of what was thers immediately efter the aceident

I my maths is working, the cvent was in July 20017 A. Yes.

And Dr, (¥Callaghan visiled in early January 20037 A Okay, right. Two
vears after, yes.

IBmonths. A Okay.
Then you did not go until, first of all, March 20047 A. Thal is right,

Over a year later? A Yes, there was a considerable time between the
accident and boih of us visiting, | think is the thing.

Sa both of yon were being zsked by different sides to do your hest to assess
what the hypothetical imspector should have concluded about this group of
stems making up this tree on different assumptions. Oone, that only the
included bark unian was found and, secondly, thut the included bark wnion
plus the fungus was found? A, Mm

BEVELLEY FMNITSNLRY & €O
RORTUAND

OFFICIAL 5




The whole purpose of the questions and answers that you were asked was ta

|
2 try to, as best you could. put some conclusion vn to the terms “high risk” and
3 "medinm nisk™ whech appeared in the reports and 1 the joint statement.,
4 A Mm.
5
6 Q Wecansec alp, 180 your answers (o Lhe questions, You start by sething oul the
7 questions themmselves.
B
9 *In your report the term high risk’ appears and i the joint statement the
0 term "mediim risk’ appears.. Can you provide an agreed definition as o
7 whal these terms mean with regard to two maiters: (1) what action
) should be taken, (2) the appropriate time scale for taking that action,”
13
t A Yes.
15
16 Q Soofcowrse the best judgment that you could make is if you were able to
17 transport yourself back m tme 1o see the tree before the aceident, and you
18 camniol do that? A, No, we cannoi do that,
19
20 QO Soyouwere both putting together your experience imnd the information
2l availuble and seekang to come up, if you coulll, with an agreement which
22 ‘would at least help the court. which has seen even less than you have. All
23 rght? A, Yes.
24
25 Q  Aod you go o, afier that:
26
27 "In answering the questians, the expens agree that & explanation of
28 what is generally understood by the terms Thigh risk’ and ‘medium nsk'
24 m relation to the subject tree should be set ont first and they are agreed
3 about the following explanation.”
31
32 Ragnt? A, Yes
33
34 Q  Sono doubt that this was to be directed specifically to the subject tree, as it
3s ‘was priof to the sccident. No doubt about that? A, Yes. No, | think that is
k3 fime. [ think | just draw attention to what 15 generally undsrsiood by the terms
37 of "mgh nsk" and *medun nsk®. It is very difficult ro be precise about these
38 things.
39
4 Youwere sesking to give an explanation, s best you could. with all the
4] provisos we have gone through?  A. Yes, thatisright Generally, yes.
a2
43 Q  Generally undersiood by those termis wi refation 10 the subject ree? AL Yes.
BUVERLEY ¥ HUNNERY & OO
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Not generally in relation to all trees? A, No,

Bul in relation to the subject tree? A Yes, but generully in terms of the way
that you interpret "medium" and "high nsk”,

And you pul your expericnes logether and came up with Bgures using twa
systems, two matrices of figures - the ISA system and the OTRA system?
A. That is nght

And you pointed out at the end of the section on p.181 on (he ISA system that
context is important, nol simply score? A, Yes, Itis crucially important,

ycs

Yes. And that comes because you are simply addmg together figures rather
that multiplymmg. Right? A, No.

Well, you know the standasd hiealih and safety test, the miatrix arE by 5 by §
and you are muluplying? A No, that s~ wcll, we are not muftiptying here
and we are actually —--

No. And that is fhe problem withit? A, No, T do niot think it i$ 2 problem.
There is no problem, because you are not mulliplymg it. I do not understand
the pomt you are trying to get at there.

Al any rate, you say the conlex! is importaut, not simply the mﬂtﬁ?

A, 1 think that 35 exactiy 1. This is all something where you ¢an'put il into
linle pigeon boles and say one thing means exactly — you have to take a
certain course of action, and one uther thing meant you have (o angther
course ol action. Tiis very much u general assessment, and the if:mry TCASOn
for that assessment is to be ible to prioritise which items of work you give the
Inghest priority for atiention,

Tunderstand  In other words, whether your hypmh:tica.linspecrctr does
anything before the accident ornot? A, Well, it is how he pnmﬂscs what
work he decides needs 10 be done is done.

What he does immediately and what could got =it to be observed and dealt
with lateron? A Yes.

Fiuned m? A Yes

BEVERLEY ¥ NUNHERY £ €O
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1 Allyight, And having pomted out the difficulty of the ISA systemn and the
2 importance of context, you go ot together 10 look at the QTRA system, and in
3 the third sentence ander thal you say:
i
5 "The risk probability is based on the ISA system but with the Health and
b Safety Executive probubility of hatm matrix incorporated."”
7
8 That 1s the multiplication factor? A, Yes, okay,
Y
10 And you say:
1
2 "Whercas the [SA system is a broad assessmnent, the QTRA system
13 refines the risk."
14
15 A, Well, there 15 no dault that botis of the assessments are general ways of
16 trying to define things in broad categones. What the QTRA systemn does is try
17 10 put figures to that, those broad catvgories, 50 that you can compare them
I8 with the crucial part of QTRA which is the | m 10,000 reference. And that
19 defines whether the risk is scceptable or unacceptable.
20
24 Aligolutely. And the way the matlis is put together is designed (o deal with the
2 context and to avoid the difficulty that you point out a1 (a) and (b) half way
23 down though the page? A, No, that is not what the maths is designed to do.
24 This 1s just 8 way, anather way, of degiding whether 1t s broadly mediym, low
25 or high risk. And the muths does not -- just becasse we have got mathematics
26 wvolved here doeshot mean to aay that this is more precise or this is a mare
27 appropriate of more accurale way of defiming it. 1t is just one method out of
28 muny methods. In fact we have just set out two methods heve, There are other
9 methods as well and vo one method 1s any better than the other.
an
3t Can we put aside any other methods because 1 have no doubt if you thought
L they were going to assist the court you would have, in accordance with your
13 duty, pat them in the jont statement and raised themn A This iz --—
4
15 Can we put them on one side —-  A. Thig is'illusuative 1o show you, to give
6 the court some idsa of the methods that are avatlable and how we can deal
17 with these things. 1t is not & definitive list, it1s just 2 list. It is two methods
3% that we liave set put. There are other methods as well.
19
4 Let us look at what we have got then. We have got n more sophisticutes
4 system-—— A T1ignot more soplusheated. [t is just a different system. Itis
42 £ system that uses numbers, Just using mumbers does not make it more
43 sophigtcated,
HEVESL CY % HUSNNURY & CT)
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Q
Q
Q

| will change the wording ther. A more refined system? A, No 1t —-
Well, letus ——- Al ft—-r

Just a moment. Just look at ——

TUDGE MACDUFF: No, no, no. Please. Mr. Barrell, do not nterrupl counsel, and

Q

Q
Q

I will not fet him interrupt you, A Okay,

Though T might have to because you are tending to use six sentances where
sometimes two would be all nght. A, Okay. That is fine. Imean, I cam be
as brief or as long as ——

Just try and be a bit briefer.. A Okay,

Fut do not intermupt counsel, please. A, Okay.

MR. MOTT: Just in that first paragraph under the QTRA hieading, the fast

Q

Q

senlence:

“Whereas the ISA system is & broad assessment and the UTRA systent
refines the risk.”

So can we call it gmore refined system? A, Well, it js ~ [ think you just

need to take il m 3 broad context that you can anly gel broad — you can only

get & broad ot rongh idea from using any of hese systems, So o infer that 1t
makes it better thau the other is probably inappropriate. | think that is the best
way to answer that.

Within the three labels of high risle medium o moderate risk and low nsk,
there are, we see subdivisions sothat ip the middle range of medmm or
moderate risk, you say.

"This would be firther broken down as follows: | in 1,000 moderately
high; | in 2,500 moderate; 1 in 5,000 moderatoly low.”

A. Yes.

And the 1 in 5,000 is down at the bottom ead of that bracket therefore msofar
as it can be mathemarically asscssed because between | in 5,000 and | in
10,0000, the rizk is considered to he low.  A. Yes, m a geperal sense. Thatis
how these things should be lookad at.

HEVEALLY F NORNERY & O
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Q

You then, at p.182, togsther apply those two systems to fiie subject tree prior to
fulure and assuming the deceyed fungus was cither not present or not
detected. So just the meluded bark union? A, Ves.

With all the other context of the position, the likelihaod of targets and so fori?
A, Mm

Whatever the system. 8o it is the subject tree prior to failire. Right?
A (No audible reply),

The ISA comes o medum risk? A Yes

And the QTRA is also applied to the subject tree prior to failure under the
same condifions, ¢, no decayed fimgus. Okay? A, Yes.

And you produce a risk level of | in 5.000 and you show the calculation?
A. Yes.

That meludes the context of the road, Right? A, Yes.

And that 1 (n 5,000 is part of the medium but it is the botiom end, it is the
moderately low end of mediumirisk, s itnot? A Yes. It is medinm risk
end the boundanies are bhured, | think is the best Wy to put it.

Insofar as you can quantify it and | accept you ate seymg this is a slightly
speciously form of quantification because it 15 not as precise as that - but ax
best you two could do togsther after the event, you put it al the bottom amt of
the medinm risk range? AL 1t 15 just - it is a means of giving you some idea
of where it fils into (hat range,

And that 1s at the boltom end of the medium risk brucket, i1s it not? s thata
difficuly? A, [t—-

TUDGE MACDUFT: Yes, ILis; isit uot, Mr. Burrell? A, Yes,

MR. MOTT: Then you go on to the decayed fingus, again dealing with the subject

tree prior to failire and you both quite clearly come 1o the conelusion that that
pumsarintg high risk? A, Yes.

And high risk means fell it as soon as possible” A Yes. That is genernl,
yes.

BEVENLEY FNUTNERY & O
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Q  And that last page, 183, where high risk means fell it as soon as possible is
answering the question:

"What do those terms mean with regard to (1) what action should be
taken and (2) the appropriate time scale for taking that action?"

A, Yes.

Q  And you knew that that was absolutely vital to this claim, did you not?

.. Yes, and T thank 14 1s wath the lngh nisk, when you have a combination of
severe defect and an aggravating factor of fungal decay, then there 15 no real
queshion about it. S0 we are quite clear on that, So I feel quite confident that
even after the event we can say that 1s the type of action that should be taken

0 Now, medium nsk, if you have got that classification right, and [ understand
the proviso that you did not see that tree hefore the accident, befare the stem
fali, but if that classification is right, then you do not need to fell i1 as soon as
possible, keep it under review, watch it annually to ses if the problens get

T e L L RS e D WY DOO=d O LA e b el =
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worse? A, Yes Because you have to take it, as we qualified before, in the
20 context of the situation and because we had not seen the situation until in fact
21 (juite a while afterwards it s very difficult to know the precise details of -—
22
21 JUDGE MACDUFF: Mr. Barrell, you know, you are repeating yourself again.
24 A, Dkay, night
25

26 Q  When you can agree with Mr. Mo, just agree withhum. A, That s fine.
27
28 MR. MOTT: Seo watch (t and there will cormie a time a2 It grows upwards and

29 outwards when it needs fellimg? A Mm.

a0

31 Q  Andit may be comvenient to fell it earlier if 1t is in the system but it will not be
32 essential wnnl it grows a it more upwards and outwards, if you have gof that
13 medium risk classification? A Well, I think the difficulty is that we just do
34 not know what the circumstances were. So medium risk does not

35 automatically mean that you have to take some action or you have 1o [eave 1t
A6 It means that you need to look at it and monitor it and come to a view based on
37 Lhe circumstances that vou find there.

3

3 O will try and approach it from the open hield, from the other ade. Yo could
40 not griticise any Inspector who, if all that wus visible was the included bark

at union, said: “That is on your hst to keep an eye on, but you do net hiave to fell
42 it immediately"? A, That is mght.

43
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L And we understand the difficuliy you had, that you did not see the fungus and
2 1t was not present when you inspected Can [ ask you just to look at the sketch
3 for a moment at p.161. The road on the right, leld on the left. If you wamt 15
4 keep a finger in that - I have gof the photographs detached - and look atp. 131,
5 looking at the base of the tree after the detachment of the stem that fell, and it
6 18 looking at it with the arable field furthest away from Ihe camera tha! you can
T see through the temaining stems? A Yes, that is right,
g
9 @ And on the sketch plan the line of failire is the thick fine shown as "Included
{y Union"?  A- Yes.
I
12 Q@  Sowe heve to imagine i1 is not that scarred face, tha! failed face that is visihle
k) i the photograph, but an area of barked stem coming oul lowairds the
14 photographer in the photograph at 131 by & very substantial extent. ! know it
15 is only a sketch, but it is At least a third and getring towards hslf the wWhole
16 thickness of that... jsitnot? A, ‘Well, | think you can get a fair ides of what
17 it Ipoked like by looking at the lefi hand stone on that photograph,
I8
19 Q  Yes. A. Becauseif you just imagine that as sort of extending around in front
20 of you and try and take 3 sort of 3-ID visualisation of it, then there is no doubt
2 that that would have been there,
22
25 Q  Socoming towards the camers, and we are fold that the girth of the stem that
2a failed is something like 220 mm? A Yes.
25
26 Q  Solhat is what, 11 inches or thereabouts?  A. It is ahout 10 inches. In factit
27 is B inches actually,
28
2% JUDGE MACDUTF: 1am sorry, what is the 10 of 11 inch meagumement?
10
3 MR.MOTT: That girth of the — sarry, not the girth, The diameter of the siem that
12 failed. That comes from-— A, Page 97.
33
4 Q Thankyouvery. A. 3.24.
hi3
36 Q97 para3.2.4 in Dr. O'Callaghan’s report, which is agreed, The sterms that are
37 standing, that is average 220mm in diameter and are betwesn 12 and 15 metres
EL in height. So on the assimption thal this lag been cut dows and they have =l
39 £rown up logether, that is the nearest we are going 1o get as 10 an indicatinn of
a0 the.— A Aslong as we hive got 4 fair ides —
4]
42 O - diameter of the stems 25 they are. Spwe have gol that much coming -- 10 or
23 I} mches coming towards the camers. Now, another comparison | do not
REVERLEY FWURNERY & €O
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lmow il you need to 1ake the bundle apart further, but the photograph onp. 127,
two pages back, ut the top It shows 2 bnght yellowy/brown area which is
shown as the fangsl bracket? A, Yes The arrow pomts fo the fungal
hracket,

Q@ Yes. And if welook at the shape of it at the botiom end of the furgal brackel,
the same shape can be traced on the photograph at p.13] and indeed 1227
A Somy? 1jusi —

Q Yes. | have got grave doubts about having them all pulled oul, but do you see
what l mean? A, Yes, 1 do. Idoagree, yes.

13 Q  And the obvious difference between the two is the colour of that bracket, is it
L4 not? A, Yes

15

16 Q  Because 131 15 the one that Dr. O'Callaghan took & photograph of betfare

17 removing it for investigation  And the discolourstion is because that has

18 ‘become exposed to the air and the elements, isiinot? A, If isa factor of the
19 age. They deteriorate syway afier a cermin period of time and obviously this
20 one has been weathered over a couple of years.

21

22 JUDGE MACDUFF: Just tell me when 1231 was taken?

23

24 MR.MOTT; 8% January 2003, In the bottom right hand comer, you can just see it,
25 [think. 8% January 2003 18 when Dy, O'Callaghan visited,

26

27 JUDGE MACDUFF: Well, thatison [11, Yes?

28

29  MR.MOTT: Yes.

30

1 JUDGE MACDUFF: | have got that. But itis 127.

32

33 MR. MOTT: Tam sorry, 127 is July 2001, we are told, soon after the accident

34

35 JUDGE MACDUFF: Who tock that one?

36

37 MR MOTT: Sameone on the claimant's side; althongh it is annexed to

& Dr. O'Callaghan's report,

39

40 NUDGE MACDUTT: But o115 much closer to the accident.

&)

32 MR. MOTT, Taken on behall of the claimant m July 2001, so we have not actually
43 got the photographer, but taking it on that basis. (To the witmess): What has to
PEVERLEY F NUNNERY & CO
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be envisaged is not only therefore another stem with a curving and protruding

]
p. base then coming up fowards the camera in 131 but also that bracket being
3 tucked up tight underneath that failed stem and {lat against it. Tharis nght, 1s
4 Hmot? A, lLiisdifficnit to say exactly how they were all onientated. I think
5 the fact of the matter is it was beneath — it was dowiy, underneath that main
6 part of the stem that spliroff. 8o (here iz no real dispute about thal,
P
g Q Well, you say that, but what you can tell frora tha discolouration with age =
9 that the hracker, although it 1s 15 to 20 mm across, 6 to 8 inches across, that 6
\0 1o 8 inches is, a8 it were, clustered up on the other side of the tree, partly what
14 15 rernaimng and panly tie stem that farled, and it is guite a thin cluster, so that
12 you would not see that face If you had looked under before the stom failed
13 would you? A. Yes, | would refer your Honour to p.157 —
14
15 TUDGE MACDUFE: Well, could I just ask you a question first? That fungal
16 pracket fhat we see on afl those pliolographs, that did not move in the
\ accident? A, Well, T did not see it.. It does not look like it has moved. It
18 may hiave been knocked off md i fact it could have been knacked aff when
19 the stem fell. So it is really difficult 10 be precise or clearabout it It does not
20 1ok like 1t has been knocked off in the first photo and in ali honesty
1 Dt O'Callaghan did see where it was when he visited and 1 did not, so —=
n
24 JUDGE MACDUERF: Mt Mott, jnst remind me, you will know the answer 1o tus,
24 where do 1 see the photopraph of the stem that has fallen?
24
36 MR MOTT: There 18 2 photograph a1 the end of the stem at the bottom of 0127
2 and there 15 a photograph of the stem itsel! haif way up at p.130. That docs not
22 show the end,
b
30 JUDGE MACDUFF: Well, it is the end that —
K|
32 MR MOTT: The only one with the end is a1 127,
31
W JUDGE MACDUFF: (To the witness): When the falure came - [ just want (o
35 umderstand this because this is detective wark - would there would be a
36 fravture across the face of what we see as a face at the top of that fungal
37 bracket? Was that part of the fracture line?  A. We can see — well, itis
18 difficult to describe but what there would have beet -- there would have been
19 fhe main sturmp that we can sec in front of us there and then this branch or this
40 stemn would have bem sorl of circled mrpund towards us. And it would not
4 have been proparly attached w that mam snup- So there would bave been ar
a7 there was & laver of bark between the wood of the stent anid the wood of the
43 sturmp, S0 it actually was rot attached to 1t very scongly. It must have been
BEVEELEY FIUNHERY & (1)
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atached in some places, probably towards the bottom, but i was rot attached

1
2 very strongly. And m fact it looks like it has fallen - it has come straighit off
! and detached completely from the tree, which means that it was ohviously a
A very weak unon mideed.
5
6 Q  Well, that is sometliing we may hiave to come back 10 1ormomow but, hefote we
7 break off for today, Mr. Mott asked you a question a moment ago. A Yes
F
% Q Andyou were going to refer me 1o another photograph? A Yes, it was the
e photograph that Mr, Mott —-
[1
14 Q What page number? A Yes, itwas p,157. Half way down the second
(E| paragraph, in fact the second sentence of the second paragraph, it says:
L4
15 "The upper surface is initially whitish but darkens with age 1o become
1y fuscous and theu darl broken or black. The flesh is soft and yellowish
17 at first but soon tumns hard and woody."
I8
19 Now, the flesh is the bit that you see on the top, that is the top surface. But
20 also:
N
22 “The tubes... are similar in ¢colour to the flesh...”
23
24 Now the point is that the tubes, these hmgal brackets have a solid sort of upper
25 side bul they have an underside that is actually very fleshy and consists of lots
26 ot very small tubes, They are like lots of straws packed logether, And those
4§ are actually quite — they differ in colour and that is how you can tell certain
2R fungi apart from athers. Bul o try and imply that just because it is ereamy on
29 top, it is nol the same colour undemeath, is 1ot actually comrect. And [ think 11
X wauld have been the same colour underneath a4 it was on top, and 1 think tha
31 i1s the point, That is all I wanted to say.
32
33 JUDGE MACDUFF: Just give me & moment to make a note. (After a pause);
14 Now, Mr. Mott, is that a suitable morment for you?
15
36 MR MOTT: Yes.
37
38 JUDGE MACDUFF: We will tesume at ten o'clock.
39
40 (Adjourned uatil 10.00 8.m. o Friday 24™ March 2006)
41
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Mr. JEREMY BARRELL, Cont'd

1

2 Cross-¢xamined by Mr. MOTT, Coat'd

;

4 QM Barrell, we fimished yesterday with the md, if necessary, of the sketch

3 which is at p.16 1, parficularly the photographs at p.167, trying to understand

6 what you were saying about the fungal bracket, | wall give you a moment to

7 find those pages. (Afterd pause):  A. Thave the sketch and [ have the

8 photograph,

9
10 Thank yo. You pointed out the approximate measurement that
11 Dr- O'Callaghan put, 15 10 20 cm. Are you envisaging in drawing your
12 conclusions sbout visibility that this is, if [ can use extremely unscientific

13 terms, a fungus ore like g pancake than a football? A, Certamiy f1isa at
14 type of fungus, which i6 why & hand is a good representation of it
15
16 Q  And with the flat surface of the pancake zttached to the underside of the stern
7 where it curves down and under into the diteh? A, No, that 1 not right,
14
19 © Well, you say that is not right. You did not ses it did you? A, No, but fimgi
20 do not aftach themselves in that way,
21
22 ©Q  Soyour cvidence as 1o visibility 1 on the assumption that 1t 1s attached 1 a
23 different way? A Yes. I'mean, if I can —-
24
25 @ Can you explaon what your assumiption 187 A, The fung: grow our. They do
26 uot atiacly themselves from the whole flal surface at the top up onto 4 piesce of
.1 wood. They actually grow out from the side and grow out sideways So in
28 fact it you look at my hand and imagine (hat is the plane of the fungal bracket,
29 then it 13 aftached ar this back parr agamst the tree. Tt is not attached by Uns
a0 top section. So 1l grows out from the side, and you can see that in phota 2.
11
32 JUDGE MACDUFF: Starting where? It starts with the exterior of the wood of
31 the — A Yes, basically the lungus is & serves of tubes mside the wood tha!
34 18 decaymg it away and over a period of time, und quite often you do not see
3s that for 10 or 20 years. And {hen when it has got sufficient energy (o initiate a
36 fruiting body or it luas got enough reserves, then basically it bursts oul through
37 the side of the trunk, and the fimgal bracket starts to fonm, and then it grows
s quite quickly, sometimes over & few days, Mushrooms come up literally
19 overnight, And #t grows out and it is attached at the back of the fungal bracket.
10 So when you see these on a -- if vou imagine this was on 4 straiglit slem that
41 was coming out from the side of the stem, it would be attached at the back side
4z ot the bracket.
43
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MR. MOTT: lunderstand. I am not sure whether we are-at ctoss-purposes. Let me

|
2 just see (£ [ can use words, wheress being on site if we could reconstruct it
1 would be much casier. So far as the tree is concamed pre-accident, there is,
1 very broadly speaking, 8 — was & horizontal surface, roughly horizona)
3 surface, facing downwards towards the ditch, A, On the underside of the
6 stem tha fel)?
7
8 Yes. A Well, ! should imagine it was curved. T da not itnagine —
9
10 Q  Yes,quite. A, --11was just completely horizomial, | shonld imagine it
31 curved upwards.
12
13 Q  Starting on the sort of horizontal, coming up in 8 curve until i was roughly
14 vertical? A, Yes. '
15
16 Q  The fingal bracket, a pancaks sort of shape, flattish shaped, was on the plane
V7 §0 Lhat the flat surface was on the upside and the downgide, and the thinner
18 rimng of the pancake, as it were, was atizched at the back and facing
19 ontwards? A Yes. T would say it must have been below the actual stem
20 that fell off becanse it did not come off when the stem came off.
21
2 Sorthe top surface of this funga! bracket is horizontal and facing upwards to the
| honzontal element ol the fajled Stemn [cing downwards? A Yes
24
25 Q@  Andlitde or no gap between the twa? A Well, | mean, I do not kmow
2% There clearly was a gup because otherwise it would have tipped off with the
27 stem when it fel] off
28
29 Q  Andyou are nol really in a position to judge, are you, to what exten? It was
30 attached 1o the stem that fuiled or attached o the part that remained, save that
3l on the photagraphs the majority, if not all, of the fungal bracket has stayed
32 with the part that remained? A, [ mean, | can only — from the evidence
33 Thave seen, it clearly was 1ot attached to the stem that fell or that failed
34 because i1 35 sull attaghed to the tree. And it looks — I mean, it is difficalt from
3s photographs but it does look like it is attached and it is intact,
36
37 Q  Soalthough ! understand the sophistication of the attachment Process you are
33 puttmg forwird, | was not rying to dea! with: that and 1 apologise if ] have
38 rusled you, but it is righ that the upper flai surface of this pancake fungal
a0 bracket was right undemeath the curved and then horizontal undersurface of
4} the failed stem. 2s you envisage 17 AL ] think (¢ wag certamly bepeath.
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i Q  Ifyou look back to p.126 in the photographs you see the dense undergrowth in
2 the ditch, so that in order to see the fungal bracket there would have to be
3 clearing or pushing aside of the undergrowth?  A. Ves,
4
5 Q And one would have 1o hend down uritil ane eyes were at at below the level of
6 the base of the failed stem? A, Yes. [t is normal practice. you have 1o look
7 al that interface between the soil and where the tree trunk goes mio the ground
33 l ire
I8 Ti AR e g et Ths bottow: o£ b filled stemm, as it curved down, and the
I base of the diich, something like a fool? A, Maybe. Ilis really difficult to
12 tell,
13
14 Yau saw it only after the fuiled stem had come 0ff? A I did, yes,
13
16 But you wonld have some idea. Ls that sort of 300 mm, if you want it —-
17 A. Well, I meam. looking at the photograph, 1t was clearly attached. I broke
18 off just above ths fungus by the look of it. So it is Just a matter o Judgmend
19 and mine 15 probably no better than anybody else’s an how mich was visible.
20
21 Q  Butirisacase of getting down on your hands mnd knees 1o see the fungus?
22 A. No, I would oot say so because 1 stood in the ditch and it is abour haif a
23 metre down, s¢ you could bend down and - you know, | mean, if this was
24 directly underneath the trunk, and you will bear in mind the trunk is 220 mm,
2§ 50 11 is ok much bigger than the fungus, it 1s afmos! the sume size, So if you
26 Just looked around the gide, then it would probably be more visible. You do
27 not look at it straight on,
28
2% Q  We have a1 p. 129 photographs taken in January 2003 which show what was
30 iofi standing. Allright? A, Ves
1 |
32 JUDGE MACDUFF: Which of those three stems, are yorz able to tell me, has failed
33 recenily?  A. Yes: the left hand side one
14
35 MR MOTT: We have a litle more detail at pp.131 and 132, 132is probably easier
16 because the fungal fruiting body is there shown, Now, the measurement of
37 220 mum that you have just referred (o is taken Som Dr. O'Callaghan's report,
18 ig it?
19
40 JUDGE MACDUFF: Which measurement i§ that?
41
2 MR.MOTT: 220 mmisthe-— A, Dismeter of fhe trunk.
43
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I JUDGE MACDUFF: Can we avoid metric?

2

1 MR MOTT: Yes, certainly.

4

< JUDGE MACDUTF: 1am hopeless. 1 think ih feet and inches still, 1 am afraid.

6

2 MR, MOTT: 100 mum, 4 inches - is thatnght? A So it is about eight inches,

E -

9 ©Q 10cm,4 inches, $011 is etght plus @ b, neacly nine inches? A, Muou
10
11 € Ifyou want to just confirm, can we laok back, keeping fingers where
12 necessary, 10 p.97 to see where that measurement comes fom? Have you got
13 p.97 in the bundle? A, Yes. Yes, Lamiaware of 1f,

L4

15 Q Parad 2.4, and it is the measurcment of the average of the stems.

i

17 "Three of the stems are still standing, while the fourth is the ane that
iR failed and caused ihe uceident, The stems average 220mm in diamerer
19 and are between 12 and 15 metres o height.”
20
27 A, Yes.
22
23 Q That is what you are taking as 220mm? A, Yes.
24
25 O Sothat those stems which remsmin, one can see certainly two atp.129 and 1o
26 some extent on p.132, those are making up the average of the 220mm or nine
i inches diameter? A. Yes
28
29 @ And that is diameter of the stem after it comes out from the base? AL 1 (lunk
30 the way that | have wmterpreted this is that this Is just a rough estimate. 1t isan
al average of these three ar four stems. 1t is reasonable. [} gives you an
52 indication of the range, of the size that we are dealing with. We are not
k deling with huge stems, we are not dealing with small ones. But whether it is
4 220 ar 210 or 230 I do not think is — you know, | have not looked at it in that
15 sort of detai.
36
37 Q lunderstand that. Looking at p.132 and Lthat photograph, the left hand stem
38 something around nine inches across in diameter, if we are svoidmg metric?
a9 Okay? A Yes
40
41 O ‘That sort of thing. Maybe cight, maybe teni? A, Yes, it s n thial range.
42
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The extent of the base of the failed stem can be seen from, ds it were, e
scarring, what has clearly been lom away. 1t i8 nghi from thal point above the
"g* of "fungal fruiting body". Right? A. Yes, thatis right, yes.

Right aver beyond the last ing on the nght of area showing decay where we
see the ivy starting beyond that? A, Yes,

Anid the whole of tha is tora away?  A. Yes, but that is much wider than
the —--

Absotutely -—  A. — diameter of the stem.

So that although you have got about a nine inch stem as it comes into a stem,
the bit a1 the hottom that would be potentially ahscuring the fruiting body is at
lesst twice that? A, Yes.

Just looking at it very simply with photographs? ~ A. Yes, and if you looked
at 1t from directly in front of it, that is quite right.

So that you have an arca at the base that has been tom away of st least 18
inches across? A, Yes, I think that is quite right. You can see it from the
photo

Witls & puncake-type fruiting body flush up nnderncath it which is six fo ¢ight
inches across, 15 to 20 em? A, Yes.

JUDGE MACDUFF: Six to eight?

MR MOTT: Six to eight inches across, If one tukes the pancake analogy, six o

eight inches in diameter. It s not—

»  JUDGE MACDUFF. If you are looking face on, slightly Jeft of cenre, M. Mot

suggests [lush up undemeath it | suppose that depends upon how quickly the
stem curves upwards? A | think that i§ exactly nght. I mean, none of us
really know exactly what the crcumstances are. What we can do is lookut
whiat is there, and 1 think if you look at the Jeft hand stem, the fungal bracket,
if you soqt of imagine that twisted around fhus way, and that actually being the
one we are looking at and the fungal bracket is undrmeath, it will give you a
yery good estimation af what it looked like. That1s probably the best that

1 can come up with.

To find thar fungal bracket - et us sce if Lean just get at it - assuming that (he
stem was still there and bearing m mind thal you do not know precisely the
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shape or the curvature at fhe bottom of the stem that Is moving towards vertical
position, you would eitlier hiave 10 come mn from, as it were, on photograph
122, the left, past that rag, o whatever it is, and Jook 1n that way. Yes?

A, Yes.

Or come in from where the photographer is7 A Yes.

And that would depend 1o some extent upon how quickly the stem moved from
the harizontal into the perpendicular or near perpendicuiar cotdition?

A, Yes. And 1 accept, I think it is almost cerfain thatif you looked at it
stmding up, it—

You would not see it? A, No, 1do ot thmi you would.
No, you wouldnot.  A. And 1 (hink there is no doubt about that.

And the frunting body is, as it were, lefl of centee. S0 althongh it 18 s1x 10 eight
inohes across beneath a piece that is tom out thatis 18 inches approximately
across, it 18, as it were, a third of the way in fiom the lefi— A, Yes

~ by the Jook of it, roughly, perhaps 2 bif mare than @ third of the way-in rather
than midway? A. Yes

And as 1 tree inspector do you in fact when you are inspectmg trees that you
have cause (o investigale, get on hands and knees sometimes? A Yes, cvery
time. 1 mean, every fime is an exagyeration but very frequenty. [ think the
point is that you do not just look at it from the casiest angle. You have {o laok
at it from all around becanse these things by their very naturs are quite ofien
difficult fo see because people do not sée thewm often

41 JUDGE MACDUTFF: 1am sorry, Mr. Mott.

13 MR MOTT: No, that is all right. That is helpful. (To the wimess): The

propaesition, the assumption is that this is a level 2 compefence speator
cotming in and domg a reasonably carsful job, not just looking at thts tree bul
doing a survey of the trees all the way along the highway. You are not
assuming thar this is a particular tree identified which is then beng looked a1
more closely; this is part of 2 genezal survey, is It nor? A Yes.

40 ) Soyouaresayiag thal in all those frees where there is any sign-or potertial

4 problem — A Yes
al
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| Q --Qreyery treg, regardless of whether there is any sign of a problem, you have
2 tngcwnyuurhanﬂsmdlmusmdlmkallarmnﬁﬂmbaae? A. lfyou were
3 doing a drive-by survey or wallc-by survey, you would be looking for signs of
4 ill health, which would aleri you and you would be looking at signs for
5 amctural defects. And 1f you notice those in any of the wees hat you looked
b at,timscwmudhc!hctr'igganogninnndact;ml}ydnamumdetaiied--pra
7 clogsr visual mspection of the base of the ree which is where you tend o see
B the defects.
9

10 Q Inthiscase we kriow there was and would have been no sigh of ill heallh in the

1l crown of the wee pnar 10 the accident, A, Yes.

12

13 € Thatisagreed Soitis the structural pature of having a ronti-stemmed ash?

14 A. Yes.

15 .

16 Q0  Andwhen you get closer seeing the included bark union— A. That would

17 be the trigger.

133

19 Q - yon would hope would lead you to gel on hands and knees end look nght

0 down wnderneath? A Yes,

2

33 @ Canlask youto look, please, al your owilfeport on p.59. Tustputiing it 1n

pk | context as @ reminder, unqsuaurm:tdscnseyouhddmmﬂr. oG 's

24 teport before von prepared your repot? A Yes.

2s

26 Q Andsenmbly you used the natural process of, as il were, commenting on that

27 and agreeing where you could and disagreeing where you needed 107

28 A Yes.

29

g Q Andahmitﬂtnﬁddladfﬂmmgﬂinthnmgmphumanaddxmdsﬂl,wu

31 say!

n _

33 "] agres with the discussions sit out in 4.8 and 4.9 relating o the paturs

4 of the fungal infection.”

35

36 Raght? AL Yes

37 .

3¢ ) Yougoon lhen later in the revort to areas of disagreement You do not refer

39 again to 4.8 or4.9, do you? A (No sudible reply).

40

4 JUDGE MACDUFF: T thunk you can probably take it thil you donot. A, Yes.

42 | do not think so.

43
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. MR MOTT: S ifwelookonp 103 &t parasA.3 and 4.9 tosee whiat you are there
2 agreeing witly, 1t sets out the fungs:
3
4 "This is generally thooght tobe & comparatively rare fungus in Britam,"
5 y
6 We can read what is saud thereafter. The text at appendix 6-2,
9
8 "However, Dr Dayid Rose information ma that it is more commmn than
9 was previously thougthit but seems to be restricted © Ash ami| possibly
10 Plane and with such a narrow range of hosts, it 18 nol commenily seen by
1t Arborncultunsts.”
12
13 A Yes
14
5 You were agreeing with that? A, Yes.
16
\7 in the next paragraph
18
190 "Therefore, it 1s not surpnsing that the presence of P fraxinea would be
20 missed 1 any visual inspection.”
zl
23 You were agreeing with that?  A_ Yes, T acoept that. Yes,
2
24 O Hesets oul the goneral and specific size of the bruckets and how it frms and
25 so forth, Then at the end of that paragraph:
26
27 "y cormpanson with other decay fung) such as Gannoderma or
28 Inonotus, 1 is a small and easily missed bracket."
29
30 A Yes
31
32 Q  Youwere agreeing with thal? ~ A. Yes The pomt abouf that is the
n comparison with these fungi which have much bigger brackets, Gannoderma
14 and Tnonots.
35
3 Q Well, the case went on and there came 2 Stage when you and Dr. O'Callaghan
7 were asked to prepare a joint stalemenl, and we find that starting at p.1 74.
38 | want to fake you to p:175 where in the same ferms as your report, | think. but
39 here para.5, just below the middle of the page you say.
40
&l "The discugsipns with respect to the nature of the fungal infection 56
42 ‘out in paragraphs-4.8 and 4.9 of Dr, D'Callaghan's repon arc agreed.”
a3
mmrrrnuﬁmrh )
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| A. Yes.
2
3 O And you did not qualify that in that series of paragraphs indicating agreement!
4 A. No, and 1 think the end line, ihe end sentence of those paragraphs says it
S cleirly, that it is small. The fungal bracket is small m relation to the other
6 fimgi thai were metioned.
7
8 O Gobacktop.174 You sce it says just under the box showing who you are:
4
0 “The arboriculural experts met 4n 16" Sepfernber 2005.”
i
12 Just pausc there. Thatis right? A, Yes
i3
ik Yo worl 1o Dr. O'Callaghan’s offices? A. Yes
15
16 You arrived there in the mornmg, you had two or two and a half hours
17 discussion and you had lunch sfierwards? A Yes
18
w9 O Youagree that, broadly speaking? A. Yes.
20
21 irwas a fane-wﬁacu.djs:usaiun with plenty of bime 10 deal with the issucs?
22 A. (No audible reply).
-
24 O Yes? A, Yes
25
26 ©Q You are nodding, and it does 1ot get picked up on the recording A, lam
) sorry, Yes, that is right.
28
29 @ Thank you very rauch, And you discussed ihie ruatiet frankly between experis.
30 Right? A. Yes,
3
1 () Andfollowing that discussion this joint statemen! was produced. Ithink
33 Dr. O'Callaghan had starfed trying to produce a draft of what he thought might
34 be agreed and not agreed, and it went through a senes of drafis by emanl before
35 the final version was approved? A, Yes. In fact | produced — 1 think
6 Ipmduccdthturiginaldmﬂmd \twas worked o
37
48 Q Youdid Allright Well [donotwantlo imdermine the process of frankness
34 between experts, hul jusi 1o establish that this was over (me, and we can pick
40 that up from p.} 79 T think an your copy you huve the signatures, whiich show
&1 that Dr, O'Callaghan aigned it on 23" November and you on 1™ November —
42 | am sorry, September, AL Yes
43
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30" September?  A. Yes.

And hiswas 23* September. So that is two weeks on from the moming
mesting that you actually attended? A. Yes.

If you look at para.22, under the disagrecments, You 1ake each issie and set oul
the respeclive positions 111 separate paragraphs foam 22 gomg on to ihe end o
27. A Yes.

That ig the formm? A, Yes

S0 the first three lines, the first paragraph under 22, is what Dr, O'Callaghan's
position is on the issue there being dealt with?  A- Yes..

1t says:
D, O'Callaghan is of the opinion that the fimgal bracket is untikely o

have been detecied even by a competent inspector as it was localed
unnderside of the stem that failed and was anly visible to him.."

That is Dr. O'Callaghan - right? A Mm.
- "hecause the stem had faiied and exposed 1t'. So it was clear that
Dy, O'Calleghan was saying the hypothetical competent and careful level 2

inspector probatily would not have seen the fungal bracket? A, Yes, thatis
whal he 1S saying, yes.

And what flowed from that was that, if tha) were sa, the wee would not
necessarily have been felied before the accident? A Yes,

That would follow from what you were discussmg? A. Yes.
So the significance to this case must have been clear 1o you of that area of
disagreement? A Yes,and thut is why 1 set out my position i the
following sentence on that area of disagreement.
Your position on that area of disagresment 15 thern set out
"M;z, Barrell believes that the fungal bracket could heve been visthle
during a detailed basal inspection of the subject ree had ene been
undertaken by a comipetent person,”

A. Yes, that 15 nght
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1 ¢ Thew

|

1 "However, Iwas not present when tie ruade his mgpeciions...”

5

6 That is when you made your inspections - nght? A Yes

T

¥ Q Then

9
10 " and he is tnable to be certam as 1o whether it could or could nol bave
! been seen.”
12
13 A Yes
id
12 Q Now, ifI cam jist anderstand what you are dealing with there, whiat the “conld”
16 means. There was no doubt, and it was accepled, that the fungal bracke! was
17 there on the underside of the stem, Thal was an agreement between you?

1% A, ‘Well, I do not dispute that, yes, and it is in the photo.

19
a0 Q Soclearly in absolute terms ltie fiungal bracket could lave been seen —
FA A, Yes,
2
23 - if you got yourself in the right position? A Yes, certamly.
24
26 Q So what this paragraph is dealing with is whethir it could have been seen, ie
24 it would have been within the sight lines of a careful and competent level 2
27 inspector caTying out 3 reasonable mmspection of the tree? A Yes, and
28 | have set out that I think it could have been visible
29
1 And your conclusion was that you were unable (© be certain ag to whether it
1] coutld or could not have heen seen by the competent inspector downg whit

Lyl could reasonably be expected of him? A, Yes,
a3
s Q  Anditfollows from that that at that stage you were unable fo say that prohably
35 it should have bees: seen of Jy il would not have been seen? You could
36 nol say one way of the other! A, Well, | feel my judgment 1s that it
a7 certamly conld have been seen, which 15 whar 1 have said there, But becauss
13 1 was not there and | was not ahle to analyse the situation at the time, 1 really
39 canmot be 100% cortain, and that is how T have qualified that.
a0
41 Q There is nothing lo suggest in (hat vitnl paragraph that level 2 inspector
a7 should find a brackel of 1hat size in almost any circwmstance?  A. Well, how
13 mueh detail do vou go into in these things? You know, there i¢ a limit to how
BEVEHLEY FKUNNERY & £0
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mach we can put in. 1 thitk 1 1s quute clear. T think the bracket coulid have
been visible and I have sct that out quite cleariy. | amnot 100% ceriain
because | did pot see it at the hme,

What lhat is saying is that because you did not see the bracket, it was no!
present when you made your inspection, you are Tiol in-d position 1o ke the
judgment as o whether 1t would have been visihle or within the sight [ine of an
inspector doing what you would expect an inspector todo? A, 'Well, ] am in
a position {o make 3 judgment peczuse 1 am nvolved m those sorts of things
ol 2 daily basis almost, md [ know how they are carned out 4nd | have seen
the photograph that we haye boln seen, and 1 have seen the situation as well.
Sa [ have seen where an inspector would stand, [ Jmow what @ mspector
waould have done, which we have been theough, and my opinion 18 thal that
bracket should have been visible and should have beon picked up.

And on paper here and youf stince st the time of the joint staternent was, in
effect. when dealing with Dr, O'Callaghan’s opinion, "Well, you saw it, Ldid
mot”, and you could nol express a contrary view? A, Well, Dr. O'Callaghan
did not see i1 at the time. He saw il afier the event, and i saw e
cireumstances after the cvenl [ mean. Dr. O'Callaghan's opinion 1s hus own.
He did not thmk it could have been seer by a comperent assessot, that is fne,
he has based that on his expenence. My apinion is clear.

Since the time of your signing this jomt siatement, there is no new factnal
material that affects yonr judgment on it, is there? AL Well, no, not that f am
aware, 1o.

Mo, I do not believe there is. A No, 1 do not think so.

Now, you annexed to your report an extract from Navid Lonsdale's book which
we find starting at p.84. Iwant to look at .85 very briefly, Under the headmg
of "Visual inspection” in the second paragraph there, the last wo lincs at the
bottom of the lef hand page, "General inspections” and tp (o the Fiest two
lines tn he nexi page, i is quite clear that — 1 do not know if he

Dr. Lonsdale or Professor Lonsdale or Mr Lonsdale, but David Lonsdale 1
envisaging potentially a two stage inspection to |ake place: general mspection
followed by a more desailed inspection i cariain Cases. A. Yes, thatis
right.

Al the beginning of the next paragraph on the right hand side, 10 lines ar so
down:
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1 ngome defects; especially certam forms of decay, do not give fise 1o
y 3 external signs and therefore tend to aseape detection in a purely visual
3 survey.”
4
5 A, Yes, that relates to decay and not to the fungal bracket
&
7 You point to another is5ue hat | want to just investigate a littie further with
& you, at p.62 of your repart That is the question of ailocation of resources 1
9 potentially this wo-stage process. You make the point fhat.
10
| "Lipited tesources are a common prablem and it is often not
12 realistically feasible 10 inspect every single tree 1n detail every year o
13 such cireumsiances, & responsibic and reasonable managemen sppIOAc
14 1s 1o analyse the exient of inspections required and to priaritise the
I5 allocation of the available regources.”
16
17 Raght? A Yes.
18
9 Anﬂmmﬁngthrﬁugh-Iﬁoumwﬂmmfmﬂitummshlahmimﬂy-1hr;
20 remainder of that paragraph, you seem (o be envisaging Mr. Rowe, whowas
1l already employed, doing & more systemmtic assessmenl s the first stage, a8 the
2 visual inspection. Is thatright? A 1 snesan, a standard way of approaching 3
23 situation where you have ot 1 lot of trees would be 10 do 1 visual asscssment
24 in the first instange as & MEENS of assigning the priority for areas where you do
25 mare detniled gssessments,
26
21 As to the guesiion of fimds, you come hack to itm the disapreement n the
28 sarement of experts al p.178, para.24. Thal seems 0 sonfirm the proposiion
2. you have scoepted, that what you had i mind wasa pﬁuﬁﬁsad'utc-lusp_ﬂctiun
30 undertaken by My, Rowe. A Yes, | mean, the standard way of
3 dealing with this t5 the way I st it out
P4
33 Dr. O'Caliaghan though was disagreeing, saying thal \he only way in which
34 shat could work in cffeet was, first, to umdertake a base line survey, which
35 would identify all vees, tag them and plot them on a DEEp and prioritise
36 uctions, and then have & system of reguiar systematic re-nspections whach
37 could require a large expenditure m the first ingtance, AL Yes 1 mezan, I do
iR not think that is necessary, which i why | disagreed thete. Ina simaation, 1§
3¢ you have got thousands of trecs, if is ridiculous 10 suggest that it is necessary
40 to go and iag them all mdlac-kanhcmun-ﬂ-mhasis. The situation 1s that
41 what you da is you do 2 visual assessment of all the irees that you have got on
42 your estate, which could be a day o1 two days of walking or griving, and thea
43 you use that 10 priofitise whete you start (@ look at thmgs n more detail, and
FEVENLEY § NUNSERY & CO
AFFICIAL SHORTHAND WERITERS



those would be areas where there was the greatest risk, Le. where you had the

|
2 biggest trees nearest the most targets, that is peaple or property, where harm
3 conld arise. So you would focus your resources in those areas.
A
s Q Ifyon were to do whit Dr. O'Cullaghan is suggesting, the proper base line
& survey, identifying ull trees, tagging them and so on, that 18 going to be a cosi
7 of £10,000 or thereabouts? A, Yes, Andilis hardly ever done, 1t isnol the
8 normal standard way of doing Lt
9
1 Nat what you are expecting? A Na,
i
12 Q  So you are envisaging Mr. Rowe, wha is sorl oflevel 1 or leve! L-plus —
13 A. Yes, Mt, -——
14
{s O Didyou understind that? A Yes, level 1.
16 |
17 © Goinground and doing the Srst visuzl survey? A, Yes
18
19 Q And making notes of any (rees that might need further attention? A Yes,
20
21 Q@ And you would expect him to note of this trée that it was mlti-stemmed,
22 would you7 A Yes,
23
34 ©Q And toobserve that there was an mncluded bark umon ornot? A Well, what
25 the multi-stemmed state does is it triggers the need for a more detailed
26 inspection, Whether Mr. Rowe ar 4 specialist inspector is used to do that is up
47 to the estate. It depends on how confident he feels he is to do that,
28
29 Somebody lias to make a judgment sbout that? A, Yes,
30
31 And ene good way of malang a jndgment 15 to find evidence first of all, so for
32 Mr. Rowe to note— A, Well, the way this — jn this situation, this area
33 would have been priotitised as a relatively high prionty for attention because it
RF was near the road. and that would initiste or suggest that that is where the more
35 detailed surveys ought to be undertaken,
36
37 Q Solunderstand, are you saying that you would expect someone other than
a8 M. Rowe with greater traming and experience 10 do the whole of that set of
19 roadside trees or are you saying, as | thought! you had pgreed, that Mr. Rowe
4n could o the first visual inspection to identify trees that might be a problem?
a1 A. Tt dopends on the capability of the mspector. Il lie is capable of idennfymg
Ll defects, then that s fing, he can do the detailed inspection But what the visual
41 assessment shonld do 16 identify the areas where the hazard 15 potentially
HEVILLEY F MUMNTERY & OO
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greatest; and that 18 near roads with big trees with defects. That is what that 1§
neant — that 15 the process that then focuses your atiention on a detailed
analysis of individual frees which crapup as being potentially hugh risk.

]

2

3

4‘ P

s JUDGE MACDUFF: Ms. Mott, | am a [utle perplexed as lo why we are going

& through this particulas line of cross-examination. 151t not agreed thal there

7 should have been a level 2 inspection and that Mr. Rowe is level | and that tms

2 ee should have been more closely visually inspected than it was, and can we

9 pot bypuss this first stage as (o how it should have been identified? Tt should
10 liave been identified as at least roquiring a level 2 inspection which, &5

11 1 understand i1, was not taken. So il seems 10 e that you are going back 8
12 stage 1o & place which has already been hurdied by joiat opinton of the experts.
(3 1s thmt fair?
14
s MR MOTT: My Lord, I donot thmk that that is quite whege the experls are,
16 although it may be close. There is sull an issue, largely & legal one, of hiow
17 this should be approached and whal is a reasonable bulance berween cost and
18 duty and whether, therefare, the fllering process prior 10 further inspection 18 2
19 reasanable one. It is accepted that the multi-stéms wonld have been vimible -~
0
4 TUDGE MACDUFE: Just ook ai p.176, para. 122
1
2 "The multiple stems would have been visible from a roadside survey,
24 The included bark umons al the base of the tree may have been visible at
75 certaim times of the year and not al others. Tt would be standard practice
24 for & qualified and comperent [1 read] level 2 tree inspecior lo move
21 (hrough and push aside shrabs and undergrowth, Muitiple stems are
24 signs of potentially weak or incinded basal unions that a compeent fre¢
29 inspector should have boett aware of and would normoally be assigned
30 for cluser inspmﬂnnasnwded.“
a1 _

2 S we gef, 1t seemns o me, 1o mu_ppmtwhmu&h:val 2 inspectar ought to have
1 been looking at (s tree al some STEES. Had he done so, he would have
34 discovered the mnctuded bark union. The issue then is whether he would have
38 found the fimgal growth or not o1l palancy of probabulity.
36

s MR MOTT: My Lord, there i1s a gap there. paragraph 26, p. 178, itis clear that
3 Dr. O'Callaghan believes that the leve) | inspector, Mr. Rowe in this case, isa
34 sufficient first stage. M. Barrell, who is going to investigateil, apparently
40 disagrees — disagreed then —
4}
4 JUDGE MACDUFY: Even 1£ 1 agree with Dr. O Callaghan on para.26, where does
43 that leave you? Because he did not identify it as a tree that required what your
PEVERLEY ¥ MUKHERY & CO
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a1

expert says 1t requived, namely a level 2 inspection. 1 2m not goIng 1o Stop you
but you can hear where | am coming from. It seems o me that this crose-
exarmnation —-

ME. MOTT: Ttis 2 secondary pamt, 1 concede that. T do not propose to take it
much further [ just want to understand from Mr. Rarrell thig, 1 1 may. (To
the witness): You appear 10 be saying UL your report - taking if away from
Mr. Rowe in particular - tha somebody of 4 lower Tevel, a level | inspectar,
could do the first filter to prioritise the trees? A, Well, what 1 am saying is
(hat to discharge their responsihilities to identify any polential hazards or the
rsk, then It has to he a jevel 2 inspeetor, because 1 level | would not have te
ability or knowledge {0 know ahour the risks associated with defécis i a lree.

Q  Letus get away, if we can - hoping to make what is quite 8 simple pomt
shortly - from the level | and level 2, Whoever s the mspector gong aloug,
the first stage is o ¢o a filler, a5 it were, 1o say which trees need to be looked
at more closely? A, But you have to be a level 2 to be able o do that
competently because you just would not have (he knowledge or the ability

to —-

Q And one of the trees to ke [ooked at more closely, i.6. not just from the road, 15
amulfi-stemmed ash? A Yes, { think tree with mulii-stems woulil be one
that would trigeer a closer ingpection.

Q You gomthers and look at it and look for the mcuded bark union that you are
almost expecting to find? A, Yes.

And find it? A, Yes
Q  And then you do your sssessment on the ftern, the girth and the nature of the
unicn and how close it is o roads and any othier hazards and so torth?
A. Well, the first thing you look for 1s.1f you have got one defect which you
identified, it 15 gnite often —
JUDGE MACDUFE: Well, we have been dawil this road before. A Yes
MR MOTT: I think so, yes, All nght. Thenk you very much.
Re-gxarined by Mr
¢ M. Banell, canl understand (his? You have been taken (0 your repor and (he

description you ngreed which had besn given by Mr. O'Callaghan in s firs!
report of the fungal bracket and you agreed what was said about the nature of
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the furigal bracket, and then 1 think at p.60, para3.02, you went on deal with
the ideniification of 2 funeal brackel. Rught? A, Yes.

¢ Attheend of that puragraph, having set oul yous reasons, you said:

“For these reasons, | do mot belieye thal the presence of the fungal
bracket al the base of the free would have been missed by an
experienced mspector ;

A Yes, thatis nght.

Did your view as to that conclusion in any way alter when you et with
Mr. O'Callaghan? A, No, that did not change and that was ofie of the ponts,
at pomt 22 on p.177, where 1 huid made that pomt clear.

1 do pot want to get too bogged dawn it thus argument sbout two-stage
process. (nee, though, one has got to the stage of actually looking at this tree
heside the roadside, seemg it i a multi-stemmed uee, &re you envisaging that
al that point the person who has dentified it as a multi-steramed trec just keeps
walking down the road and tooks at other trees and makes notes gbout them
wilhout going 1o investigale, or are you envisaging that he sses that inisa
multi-stemmed tree and then goes inito the undergrowth and has a look at it and
finis the inciuded bark union?  A. There are a number of different ways of
dealing with it [fyou have gota level 2 inspector, sameune who knows the
issues, then if 1had seen that | would getually go in and ] would look at it
straightaway. Alteraatively, you could record 1t and then use that as 8 means
of prioritising how you looked at things in thie wider scheme of things.

29 MR STEAD: Does yow Lordshup have any queshons?

30

31 JUDGE MACDUFF: Yes, just two fairly supplementals, I do not know whether

32
33
34
33
36
37
35
39
0
4!

you can help me. Can we look at p.,1277 The white ot - tell me aboul that,

A As the fungus decays away the wood inside, and it is not often visible
outside because the bark is sill intact, you gera white tnycelium, which isall
he fungal high feeder tubes which are dissolving the bits of wood. So they are
generally white, although they can be different colours. So that is one area tal
could look white. White rots - you can pet brown tots, white 1ots - are
specifically fungt which decay away the lignin the conjent of the wood. There
are two parts, ltgnin, which 15 brown, and celiulase, which is white. White rots
decay away the ligmn and they feave (he white stuff basically.

42 ©  1wantto mmplify that for a hearer of little bramon wees. The whiie rot is

43

directly conmested with and aproduct of the fungal bracket! 15 that neht?
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A It is (he othier way round, The decay inside the tree which you cannoi see,
that 1s the main organism ——

Breeding ground for the -~ A. That s the main organism, that i where 1t
feeds, amd the bracket is actually the way it propagates, the way it produces
spores,

The white rot comes first and the fungus comes second? A, Yes,
White rot is all mternal, s 1t, to the wood? A Genmerally.

%o that there is ro question - 1 am sire | would have beco told if there were - of
a visual inspection showing that there was any white rot? A, No. The only
way you would — | ntean, there may be exceptional fungt where it is visible,
but as a genera rule the only way you would be able to identify thai 15 pull Lhe
decayed piece of waod off and then you would se= 11, or actually if there is
dead bark you could 1ift the bark offand it is undemeath usually.

But that is not suggested here? A, No, There is no way that woukl have
been ——

You are not saying there was a failure hare 1o note the whiterot? A, No, It
is purely related (o the fungal bracket.

The bottom picture on p,d27. That was my first question in aseries of
questions. You have setmy mind at rest about that, thank you. Lookingat the
bottom picture on p.t 27, a5 far as T am aware, thal 1& the only photograph -

1 will be corrested i1 will wrong - we have of the face or surfuce of the stem
that broke away from the ree? A You know, Lhave really had lnd some
difficulty in identifying exactly what bit tlus is

f airs told the base of the fnled stem. A Okay,

S0 | am assuming that what one can see there is the surface that has sheered
away from the surface onc sees in the photograph above? A [ thunk that I8
probably right. 1t is just difficult to see it from that photo.

Well, it may be that T will have to ask Dr. O'Callaghan thus, or somebody,
because it may be that you cannot belp me, but if that be night, then that, as it
were, forms a jigsaw and if one were 1o gel superghie and pick 1t up and put it
back. you conlid get it back 1o where t was before. A Yes,
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¢ 1@ Subjeclof course o hits having factured off and so on, but you see the pomt?
2 A Yes, you could, and m Fact you could put the bit on the right — o fuct st is
g the ofher way round, is it not?
4
s Q Well,itlooksas though it has slewed anid tormed round. But the question thal
6 T am wanting to ask you is this; whether you can hetp me aboutit A Yes,
7
5 Q The bottom photograph, m the bottom tight hand comer there is & bitol
9 orange! A, Yes
10 _
11 ©Q Whichon the Glament on the photogeaph appears to be {he game colour orange
2 atﬁmtstzgeaﬁtheﬁmgalhmcbﬂ A [ do not think it can be, becausc
13 I think — well, in fact it cannol be by the Took of this because 1 think this
14 bottom photograph can be snverted imd put against the back side. So this
IS urangey bit there would be on the far left und side of the top of the tnml on
16 phow 1. 1t looks o me = {hiit looks to me - [ mean, it is difficult to el but it
17 looks (o me like thal is just a branch or 4 sige stem — small stem that has had
12 the bark knocked ofi That is what 1l looks like.
19
20 Q@ Well, yes. Isee what you mean. You have 1o imagine swinging the whole
a1 thing round — A Yes.
n
33 Q- and pushing it up against — well. 1 follow that, but it may be that
24 Dr. ('Callaghan who saw it at the time will be able 10—
25
26 MR.STEAD: These ghotographs were 0ol taken by Dr. O'Callaghan. 1t is actually
17 gone, [ think, by the lime -—
28
sy JUDGE MACDUFE: §sec. 50 youarc in s gond a position to talk about it as
30 Dr. O'Callaghan, A, Tlhink so.
31
12 Q And possibly not in even any better position than Hereule Poirot nmself.
33 [hose are the only questions { have. Does enybody want 10 ask anything
34 ansing out of that? They were nol world shattering, were they?
35
16 MR. STEAD: Could | just ask this, because 1 could not see what you were pomnting
37 ar when you were tallang about trying to put these back togsther again.
34 A Yes,
39
ao QI simplistic terms, does one imagine tat F'wo arcas of white rot would have
4l abutted cach other and the fwo others of biack would have abuited cach other?
42 A. Well, acrually looking af it, you cali sce these black aress and there 154
43 curved edge on the right hand side of the bulwm photo wiich has got "fungal
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silerotia” beneath that. sctually coineides with {he curved edge and the top left
hand side of the top photfo. And if you transpose themy around, the white tot
would ke in the right position. | rean, this cannot be the fungal bracket, it Jusi
definitely loaks like a branch to me and when ash is damaged —

JUDGE MACDUFF; You are agreed about that:
MR. STEAD: Yes,
MR, MOTT: T hate to call that & red herring
JUDGE MACDUFE. Itis an orange hering.
MR STEAD: My Lord, those are my quesions,
JUNGE MACDUFF: Thank you very much.
MR STEAD: Thank you, Mr. Barrel.
(The witiess withdrew)

MR. MOTT: I ecall Dr. O'Callaghan.

Dr. DEALGA PEADAR O'CALLAGHAN, Swormn

JUDGE MACDUFF: Iust before we starl on Dr. O'Callaghan, you know, 1am
rapidly coming to the yiew that this is very much one issue case, 18 itnot? Can
we just go throvgh the sequence? This was a tree which, to the visual
maspection that the mspectors say shonld ressonably have been camied out by a
landowner of the sort that 1he defendant was, should have been identified as
potentially a medinm nisk tree. I should therefore have been mspected by a
level 2 inspector o the standard that a level 2 inspector would have mspected
it. That bewng correct, if on the balznce of probabilities that an.a reasanable
inspection the fungal hracket would have been seeny, then it should have been
tirought down before this accident. If, on the halance of probabilifies, it would
not have been geen, then the claimant cannot show that it should have been
Brought down before Hlus aceident. The crucial issue for me: on the balance of
probabilities to proper legal reasonable level 2 napéction, would the fungal
hracket bave been found? I itas simple as that?

ME. STEAD: In essence, yes, [ think it)s. [am not immediately canceding one
part of the process, namely as to what should happen ilit is only the included
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bark umon, but assuming you take e view that that is not sufficien! cause o

|
2 have remedizl work carried out, then there is only one —
3
4 JTUDGE MACDUFF: Well, your problemn about that, reserving your answer on that,
5 was the answer that Mr. Barrell gave.
6
7 MR, STEAD: laccepl that
8
o JUDGE MACDUFF. Mr. Barrell was abletosay: "Really, | just carmat say".
1 |
|i MR STEAD: He carmot say.
12
13 JUDGE MACDUET: [really think 1 concluded from that that, on the balance of
14 probatilities, given the size of this branciL he would bave not been able to 52y
15 you --—
16
17 MR, STEAD: And Iunderstand your Lordship's reasoming entirely for (hat,
1% although I do not surrender lo this poing. Bul if one moves an from that, then
19 we respectfully entirely agrec.
20
21 MR.MOTT: My Lord, we agree
12
»1 JUDGE MACDUFF: Well, Lam ubt going to stop you explormg peripheral 1ssues
24 insofar as they have n bearing upon Lhat, but can We really concentrate on that
25 one? It did just ocour to me, you know, that the configuration of this stem or
6 the four stems — (To the witness). There were effectively four stems?
27 A, ‘There were four slems, yes.
28 |
50 JUDGE MACDUFE: We can perhiaps discard two of them. Let us leave the mam
30 one in witli the two, one of which has subsequently fallen over. We could
31 almos! reprodoce some approximation of it by the use of plasticing, could we
32 not?
3
14 MR STEAD: | amsorry? Tmissed thal.
35

36 JUDGE MACDUFE: By the use of plasticine (113 Just somethmg that pecurred 10
37 me. You could make g stem, twa Stems it of plasticine, curl another siem on
38 Lo L -- anyway.
M

40 MR.STEAD: My Lord, nice idea as jtis, T amnot acmially sure how far it would
2 necessanily take us —-

g1 TUDGE MACDUFF: Ne, of course nol. But, anyway, | think we have got ===
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MR. STEAD: 1 think the configuration is not —-

TUDGE MACDUFE: It 15 an ides that crossed mry mind yesterday but it probiably

does not help us because [ think we all know exactly what the configuration is
now, Mr. Mott, 1am sorry, off you go,

ME. MOTT: ... asite visit.

10 Examiged by Mr. MOTT

1!

{2 @ Dr O'Callaghan, can we just have for the record, your fitll name, please?

13 A My fusll name i5 Dealga Peadar O'Callaghan.

14

15 @ [willtake you ina moment to CVs and so forth. Your professional address?
16 A. It has actually changed since that report. JLis now (Goodless House,

17 Goodless Road, Spelee, Liverpool. We have moved office since 1 wrote that
18 report.

e

20 © 1fT¢an just take you to the relevant paris of the bundle just o get your

7 coniirmation. Page 88, first of all, right through the appendices to 165.

n A Yes,

3 .

24 Your tepart dated 30" January 20037 A, Indeed.

25

26 Comrect? A Yes

27 |

24 Wﬂpicku;lwiﬂﬁ:ﬂthahﬁrﬂﬂfﬂl,ﬂf.p.lllﬂu'cepagcs,ﬂstUﬂan}fﬂmC‘f
29 and publications. A, Yea

a0

31 O Ldonot thuk i 1§ goiag 1o help my Lord to bring that absolutely up to date
32 You have published a bit more since then? A, L have published a few more
13 smce then.

R

15 (0 Altright. Andperhaps « little more easy to read at pp. 164 and 165 —

36 A lwmﬂdyuupnmtam:mp.ilzthalalmaughlwaspmgmnmrle.adam
37 arboricultural college then, | am now principal consultant of the company

38 I work for.

9

40 Q  Thank youw

4)

42 JUDGE MACDUFT; Congratulations.

43
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{ MR.MOTT; Atpp.164-5 you have gul, as il were, n bit more of a narrative of your
2 quahfications and expenence? A Yes
3
4 © Tjustwantto ask you fom (9e t0p of p.165, as we ae passing through, you
3 gay.
6
7 u{ ar @ consultant speciabising 10 fres failure, hazard evaluation, risk
R assessment relared to trees and buldmgs...”
Y
10 A. Thal is comeel
11
2  And have you experience of both carrying out and managing projects for
13 assessing risk of rees and Mspecting wees? A. Indeed, [ have a great deal of
t4 experience in that, Mosl receutly 1 projeci managed the survey of all the frees
13 within Knowsley Borough Council for Ihe Council. T have done major goll
16 cmaﬂdmtﬂl&mﬂ?&,andlminkmchiggﬁlmypmjmldidws
17 32 000 kilometres of averhead electric line for Northem Treland Electricity.
18 |
19 Q Weneed nol get hogged down in the levels of people 10 be required, but you
20 know therefore the sort of time and cost —- A. Indeed.
21
22 Q —elemons in vetation to doing an aesessment of not just a single tree buta
23 whole highway — A, Yes.
i
15 Q - or golf course, of whatever it1s?7 A, Yes.
76 .
29 Q 1ihink pext comes the addsndum to your report at pp. 166 1o 173, Thatis 24"
28 June 2005, A. Yes.
29
30 Q 'I‘l-mnthcjuinrstammlnml'm. A, Yes.
3
12 Q  And the answers (0 questions al 1R0to 183, A. Yes.
1
4 Q Thoseare the documents you have contributed (o, A, Indeed
35
16 Q Do they set out your views? A Yes
37
1 Q Tdonotneed, m view of whal we have just said to my Lord, tn deal with your
L] assessment of the practical comparison berween what this estate does and what
AN others do in practice and what should be expecied, becguse we are nol going
] isto that, A, Yes,
A2
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I T want o ask you specifically thongh just to look at p.177, thisis the joint
2 experty’ statement. A, Yes,
3
4 Paragraphi 22.  A. Thaveit, yes.
5
& 1t says:
7
3 "Dr, O'Callaghan is of the opinion that the fungal bracke! 12 unlikely w
9 have been delected even by 2 competen! inspector it was located
10 underside of the stem that failed.."
i
¥ A, That is correct.
13
14 v and it was only visible to hum', 1e to you? A, Yes.
15
16 v because the stem hail faled and heen exposed"?  A. That is carrect,
i7
1% That was your judgment having been there while the bracket was still there but
10 (he stem was not, the failed stem was not. T want you just to, if 1t helps with
20 the aid of either the sketch at p.161 — T think the mostuseful photographs it
21 your séries are between 126 and 135 Ifit hetps you to remove the skelch, you
2 may doso, A Yes.
3
24 | just want you, in simple terms, 1o explain from your post of view, having
5 been there and using your own assessment, why yon suy that it is nnlikely to
26 have been detected even by a competent person. i.¢. a level I imspectas,
27 A When | went on sitz, | had been provided in advance with these
28 photographs which were more conlemporaneous than mine. They were taken
29 by somebody else.
36 _
1 Can 1 yust pause? | am sarry, | was going to let you g0 b jusi to make sare
31 for the record we know which. This is at pp.126 and 1277 A, Comecl, yes.
33
3 Appendix 3-17 AL Yes, appendix 3-1 photographs.
35
36 Those three photographs? A, Yes. They were provided to me with my
¥ instructions. They were raken by another person. | then went to @ile 4nd
iz yndertook oy own assessment, 1 noted — 1 would say that T had looked at
39 these briefly. Thad not looked at them its detail before 1 did my sile survey,
0 | went on site. made the examination of the tree and the fajled sterm, and
41 | noticed the fungal bracket, which is showr at - well, it is shown in a number
42 of photographss, but | think the one whers 1 poinrit it out is the photograph at
a3 132, which ig this one,
BEVICALEY FNUNKERY & CO
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11

Yes, there we have got one of the photographs that you took dunng your
wisit -— A, These are the ones that T tonk, yes.

— iy Jamuary 2003, A. Trecognised this as 4 fungal fruiting body and [ think
_. 1 know | said in my report 1 confess that I did not recognise it as to what
particular fungus it was.

I do not think that matters, doest? A No.

Because if you find any fungus - A, ltis... | was shout to say that poul.

12 S0 1 senl it away to Foresiry Research tor identification, having first made an
13 sutempt using my own libracy o identify it, and 1 will pleased to say that I

14 came 1o the same conclusion as Mr: Rose at Forest Research. [ then went (0
15 look back at the photographs T hud bsen supplied with, wiich are the

15 photographs on p:127, and satisfied myself that the fingal bracket here, winch
7 is older and more weathered, was in fact the same fungal bracket as showa in
18 the top photograpls 0a p. 127. '

19

70 T then looked at the trec and the orientalion of the tree. Two things stmd out
21 about the tree. First and foremost, il is a tree grown on the edge of a bank and
22 1 my opinion, and [ think Mr. Barrell agrees with me, it had besn previously
3 coppiced of layered i the past and we have the resultan) re-growih.

24

25 Ash, particularly grown on hanks, do form 4 curved — they sort of eurve Over
26 the bank [t 15 not unusual, Iny fact they are grown commercially that way in
27 treland for the production of ash 10 make hutling sticks because they grow ina
28 purticular way, Looking at the orientation of the failed stem and the size of the
29 fungal bracket, | concluded that the endy way the fungal bracket — o the only
30 position the fungal bracket would have heen, would have been beneath the

3 mee, and | attempted 10 reprosent that m the sketch at p.i61. That was my best
1z attempt at how the tree would have looked before the falure. Because the free
ke 15 on the edge of the bank and the failed branch curved down over i,

34  congluded, and 1 still hold to this view, that the fungal bracket would have

35 been underneath the base of the stem thal [ailed and the remaining stem as

6 showr an the sketch. 1 would be m here. 1 helieve from whiat 1 have seen and
37 the scarnng 1l was sttached to the wood at that point and was starting to grow
g down and out, but the size ol the fungus and the size of the branch led me o
39 the conclusion that it would —

i | am gomg Lo suop 8 minute 5o that we can (iderstand where you say it i8

42 attached. You are holding the sketch, [ think, and neither 1 nor M1, Stead

A3 could see, either with that or the photographs. Whiere do you say iLis
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attached? A 1thinkiiis attacliad 1t the base of the — jointly between the
siemn that has subsequently failed and the stem that failed and caused the
accident, It was |mnsd somewhere there, hut the fruiting body irsel fwould
have spread out down and outwards but underneath the curvature of the stem
that failed.

Q Very well. 11 have undersiood it correctly, 1o substanital difference between
‘your assumptions and Mr. Barrell's, Tt 14 attachad, as it were, at the back, at
the bank end? A. Yes.

() Asilwere, nearer the bank, coming out away from the bank but coming oul, as
it were, flush with and just under the stem?  A. Yes, just under the forward
Bles,

JUDGE MACDUFE: And it has not shified? 11 Joak at p. |32, that was he
position it was it when you 100k this photograph? A, Yes.

Q InJuly 2003, and that was the position it was in immediately alter the fall”
A Yes.

Q  And it waz the position it was i immediately before the fall? A Well, it
would have beex — again, going back 1o the last question you asked
Mr. Barrell, if you could put the stems hack an, it would have heen attached,
you know - and I think When the stein came forward, it smapped the bracket
off and it landed where it landed. That is my impression.

MR MOTT: As the stem falls, it pushes the fungus downwards — A It was
separated and pulled the bracket.

JUDGE MACDUFF; And you took it sway -—  A. Yes,

O —after July, 11" July. A, Yes No, I tookiton ihe date of my survey,
which was January 2003.

MR MOTT: 8% January 2003, A, 2003. 1 took it and sent it to Forest Research
for identification.

TDGE MACDUFF: ‘What date was 132 1aken? Because you have put 11% July
7003 as the accudent, which is wrong.  A. Sorry,

MR, MOTT: The botom nght, it is 08/01/2003,

UDGE MACDUTF; Thank you- s the aceident -—-—
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MR, MOTT: The accident, 1t says 03, does it not?

3

4 JUDGE MACDUFF: Tt says July 2003.

5

¢ MR MOTT: In factit was July 2001,

5 JUDGE MACDUFF: Thatis what threw me, I amn afraid,

L
0 MR MOTT: Yes. A, However.my Lord, o answer your guesiion, | removed
13 the fumgus from site on 8" January 2003 and sent it fo Mr. Rose at Forest
12 Research, and his dingnostic report appeis om P 127.
13

14 JUDGE MACDUFE: Thank you,
15

16 MR MOTT: So that is your, as it were, reconstniction — A, Yes.

17
¢ Q — ol what yousaw. Why is it that you say the competent inspector would niat
19 have seen, probably nol have seen that fruiting bracket? A, Well, if we take
20 the process that Mr. Barrell has descrihing, one i doing a survey, One notices a
2 multiple-stem tree and one goes (0 have a closer jook at that tree, as one is

22 bound to do. If the fungus is attached in the normal way, as Mr. Bareil has
21 described. from the wound in the side of the tree, it will be growing owt of the
74 side of the tree. Bul it just 30 s in this imstance il was growing front 2
25 wound that was under the tree and there was space betwecs the base of the tree
26 and the base of the ditch, and it was growing ut that point, [t would m fime,
27 | suspect, have grown out fram wnderneath there because it Increases very
28 rapidly in size, as Mr, Barrell explamed.
29
30 S0 having looked at i, e question then 1s: what assessment would one have
3l come 1o apropos the included bark umort on it own? And we are agroed thal
32 would have been 2 medium risk tree. Had the fungal bracket heen seeq -~ and
34 wie worked out that the risk goes from low to high, and the enswers to the
u question show that. But 1 teel that because of the size of the bracket and the
35 jocation of the bracket and the fact {hiat there were no visible symptams of
36 crown die back in the tree prior to the accident which would have made you
37 look that much cloger, if you look at the crown of the tree and there 1s die
38 back, and then you look at the base of the tree and you cunnof Seg anything
30 appreciable, then you will dig around a lot more 1o &y and find somethmg.
49 Bul taking 1t on the value that the photugraphs show, there is 2 photograph -~
al on p. 135 there arc photographs that were tukesn in 2002, The crown of the tree,
42 which is here, is typical, as I would expect an ash to be, 0 there is nothing
43 antoward there that would have brought my attetion closer down to cause e
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16 Tnok around more carefully at the base. | would have made an assessmen|

!
2 on the included union iy or, shall we say, a competent inspectar would have
3 made 2 decision on ihie meluded union enly. The second pomt is the bracket
4 is, a5 decayed fungi go, a relatively small bracket. Thirdly, it Is compiuatively
5 rare. But the key point here is that no sympioms in the crown to miake me
fi poke areund in more detail al the base, 1 would suspect that T would have
7 focused solely un the included union as the issue to address.
]
9 [ thinik it was my Lord wha asked about getting down on hands and knees
10 Would you have expected a level 2 inspecior, given what coulld be seen of the
3! multi-stems and includad bark union and the state of the ground, to have got
12 down on hands and knees? A, If there hiad been symptoms in the crowt,
(K3 then | would have expected somebody to - pardon the expression - poke
14 aronnd a lot more, down on hands and knees 1o see what one could find. But
15 in the absence of crown symptoms, the focus of attention would have beent
16 sitnply om the multiple-stem configuration of the tree and whether that in itself
17 caused a hazard.
18
19 So yont have gota healthy crown, an included wnion, no sign of any fungus
20 around that union and the fault line there - the wounding, T think Mr. Barrell
21 called it, A, Well, to understand it, hasically what happens is the stems
22 grow together m such a way that there is bark jnside (he join and that will
23 always be in motion because it 18 not what one would call & more sulid umion
24 where the wood of both stems has mnastomosed to the point where you have 3
25 SIrOmE Gnion.
26
27 And having heard what Mr, Barrell has smd, have you changed your view at all
28 uhout whether the competent inspector should have seen the fungus? A, No,
20 [ have not. 1 still hold to toy view that, given the conditions prevailing, that
30 lhere were 6o crown symptoms, the ooly focus would fiave been on the
3 included union, and 1 also hold to my view that because of the size and
32 location of the brackel it was very unlikely thai it would have been seen.
33
34 Very unlikely? A, Very unlikely.
35
36 When you met Mr. Barrell to produce the jomt statement on 1 6™ March 2005,
37 \ast year, you were dealing with the issues that are set out in writing in para, 22
38 onpi77. A Yes
g
40 Did von make your view clear to him? A | made my view clear fo him and
4l in fact at para.10 we agreed thar “the sketch illusation of the subject tree prior
42 to the failure at 7.1 af Appendi 7 of Dr. O'Callaghan’s report 15 apreed”. That
BEVERLEY ¥ NUNNERY & €0
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I sketeh is the sketch at p.16 —1have i bad momory for numbers. The skelch
2 f was just referring to. The sketch atp.lfl —
b
4 Q Youwillbave o keep your volee up @ little, | am afrail. ~ A. lamsomy-
5 Pars. 10 of the agresd statement refers 1o the qketch at 7.1, and that sketch is mt
& p.161 of the bundie.
7
§ O Butile conclusion as o whether the compelent inspector, whether begause af
9 the layout or because of what he or she did. whether the competent inspector
L0 would have been expected to deject the hracket, What did you understand
H Mr. Barrell to be saying at thal fime?
12
13 MR_STEAD: With respect tomy learned friend, the content of the meeting 13
14 waithout prejudice between the experts. The product of the meefing we kmow
3 about m the form of the stalement and that, with respect, is a8 far as my
3 tearned friend really can take it
i _
i MR.MOTT: Well, it is interpreting words  Of coorse your Lordship can da it but
19 this is not the discussions leading up 1o it but {he conclusion that T am asking
20 ‘aboul
21
22 JUDGE MACDUFE: Well, ask about the conclusian.
23
74 MR, MOTT; (To thewitness): 1 do not want the derails of your discussions, bul
24 the conclusion of it, the canctuded positions and the differences between
26 you —- A. Well, my position is set ouf clearly in the first part of pary.22 of
27 what [ understood Mr. Barrell 1o say —
78
29 TUDGE MACDUFF: Well, ilis there, jtis i writimg. You van make your
0 submissions about it
31
32 MR.MOTT: All nght.
3
2 JUDGE MACDUFF: It 15in English and T can —
35
26 MR MOTT: Allright 1 will leave it, md my leamed friend can mvestigate it he
37 wants. Thank you very much:
38
39 Cross-examined by Mr. STEAD
40
41 Q My ©Callaghan, my understnding of your pusition 1s you sec the tres, you
42 see il 15 molti-stemmmed? AL Cotrect
43
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| Soyou go throughthe undergrowtn? A, Yes
: Q You find the included bark mmion? A Yes.
4
s @ Thaniswhat yon would expect a level 2 inspector to do? A, Mintmum, yes:
'
7 Q Aoinimum? A Yes, You investigale a puib-stem wee and you gee what 1l
8 tells you.
9
jo O  Andan sacluded bark union, you will agrec with Mr. Barrell, 18 2 copamOn
1t probler on pmulti-stemmed froes? AL Yes, itis @ very CommoTn, not
i physialug,in:ai. structural problem you find with frees,
13
14 Q And indeed, the nature of the atructural problem means {hat inevitably thar join
15 ig going to fal at sorme point? A, At soms stage they almost mevitably fuil.
16
17 O You go, you find the included bark umion, We have Yooked ar the crown of the
14 iree which is perfectly healthy for that type of trec? A Yes.
19
20 () And that concludes your mspeciion, does it? A No. One looks at the
21 rneluded union, ene looks all round the base of the tree and ohviously takes
28 into contex! Lthe position of the tree in relation 1o prevailing winds and many
23 other factors, and then one makes 3 concluston,
2
o5 3 Soonedoes look all around the base of the tree?  A: Oh, ahsolitely.
26
27 The base of the tree being particularly important because that is very oflen
28 where fungil growths are to be fomd? A Yes, Depending on the fimgus
29 you will find them either growing on the oot plate or growing on what we eall
30 he root collar, which is a poing where the stem emanaics from -- where the
31 roots and the stem join.
12
33 Q Sothe pont al where the tree comes out of the earth -— A Yes, that igthe
34 rpot collar point.
15
36 (Q —isapointthatis always gowng ta be subject o inspection? A Yes,
37
3% Indeed, i the surface of the mﬂhdisupptﬂﬂh:neﬂthanwm;gqfﬂmm—
a9 you understand? A, Whatyou are saying is if the tree ovethangs gromnd?
A0
4 Q imlmcnyand&xplnmwwinmauggﬁiﬁ!gtayﬂu. You have got the earth
A2 goes under an gverhang. S0 you have a void effectively between the earth and
43 the bottom of an overhanging slem of the wee? A Yes.
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Vvou follow? A, Yes. What you are saying is the free is like thys and the
ground siopes below il '

And you wil! follow the earth tnto that void o try and see whether or not there
is amy fungal growliy will younot? A Sometimes [t depends very much
on whethier there are signs there to Taake you look closer bul generally you
have a close inspection round (he base af the free,

Well, it is not dependent, [ suggest 1o you, o whethar or not there 1s any die
tack or any [ailure in the condition of the crown of the tree. You have
acgepted that you would Took at the puction between the soil and the tree
where the tree smanates fror the soil and in checking that, 1 would suggest 0
you, mevitably you would foliow the ground into fhat void beaeath the
overhang of the tree, would you not?  A. Insolar as you can, VES.

And if that involyed bending down or goimg on your hands and knees, your
would do that? A, Like Mr. Barrell, Thave done it many times, yes.

And if you had gone down om your hands and knees or indeed bent dowa in
this particular location, you would have expected 1o find this fungal bracket,
woutd younot? A, Sorry, will amswer that question as honesily as ican. H
the fumgal bracket was there, it would have been found. But 1am just byeing
cure that | am pot saying every time f look under a tree | expect to find a
fungal bracker

This fungal bracket thal yon have drawn in yout sketch at 161, if you had gol
down on your hands and knees or pent down 1o have a look into void, you
would have found this fimgal bracket, would you not?  A. An inspector
could have found the fungal bracket. It depends on the size and where it was
i elation to the base of the tree and how closely he looked.

Page 161, have a look at i if you like. A, Yes.

You have drawn whal your understanding of the pre-accident siate of the tree
was? A, Yes: Insofar as I could, yes.

Sorry? A Thatwas my best -

That is your best attempt. 1 understand that fully and I know you do not
sugges! this is precisely liow it was, 1t 1s your best estimale of it If that was
the overhong that you were dowis on your hands and knees ot bending down In
front of, you would have seen thist fungal bracket, would you not? A, Well
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ves, onz would heve detected somethmg and possibly, as Mr. Barrell indicated,
we always carry tools with us, whether it is a trowel or samething to poks
around - sorry for the expression - just 1o poke around and see 1f anything

comes oul.

Yees, and vou would have cleared ivy or snything that might have been in front
of it? A Yes.

And eitber with # 10l or indeed your bare hands you would pull something
out? A, Ifthere was something there to be pulled out, yes.

Anid IF there is a fungsl bracket there, you would have pulled part of the fungal
brackerout? A. Yes

And you wonld have seen 1t was fungus and then you would have made an
even closer inspection --— A, Oh, absolutely.

- of that bracket?  A. At that point 1 would have probably used an incremen!
bare to bore mto the tree and lake a core (rom thal point to see the extent of
decay.

In fact given the drawing you have given us, and given the fact — well, tell me
whether you agree with this or not, but in tact one's Teet in dus duch are
somewhat lower than the overhang of the stem? A, Yes.

In fact the averhieng of the stem is at about koee height, isitnot? A, Well,
my hest estimate was about 4 foot but 1 do not think there is « great deal of
difference —

No, as long as we are  the samwe vicimity A Same vicinity, yes.

So the reality is, if you bend down or if you get on your hands and knees, you
would m fact see this fungal bracket, would you net? A, Well, I am nol sure
that you would see it. 1 mean, Tam not irymng (o be obstructive here but Tam
just trying 1o be as honest as [ can. What § would have dote in thal situation

‘had my attentiort been drawn to it and had | gone down on my hands and

knees, | would have either put my gloved hund o or & trowel 1o scrape and Lo
see what woukd come out. Because, quite honestly, down in'a diteh
underneath 11 is guite dark so | would be using an implemeni 0f some sort 10
soe if there was anyihing (here, Because ono would have lo, sort of, like, do

this to ook up —
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] M, O'Callaghan, can ] just take issue with one point there? We cafl se¢ on
2 p.129, one of your photographs, the extent of the overhang. We can see what
3 il extent of the overhany is an the left hardl gide. A Yes.
4
5 And we have got a similar overhang oft the stern that has fallen? A Yes,
& which would have beea up againat it, yes.
1
g Which is up aganstit. A sirmilar kind of overhang, similar kind of hurling
9 stick curve? A Yes.
10
1 ‘There is plenty of light if you go daylight hours to be able to see.d fungal
2 bracket heneatli that overhang, is there not? A, 1can answer the question in
13 certain light conditions, yes, you could see. But T am saying that is practice It
14 15 more likely that one would have used an ioplemient to serape (o see if there
15 was auylhmg In there.
10
17 Bui, one way t another, you would have found this fungal bracket? A. The
58 fungal bracket: yes.
19
20 Yes. There has been an issue in the past as to what is the meaning of medium
21 risk and what might have followed on from it A Yes
22
23 We have all seen the final answers that you and Mr, Barrell prepared.
24 A. Yes,
23
26 Would you agree with bim, however, that whilst {liese risk assessments arc &
Xl very helpful tool — A, Yes,
28
29 — they are in fact 1o substitute for your {udgment on the ground? A The
30 judgment of @ experienced and competent inspector carries a lot of weight,
31 As'Mr, Barrell pointed oul, when one 1§ Surveymsg a population of trees, in
12 other words, for example, along the side nf this road, then one would rely otta
33 fisk aysessment to point 1o the priorities, the prionty m which you would.
34 undertake work if necessary.
35
36 Yeu [fyou have got something which, follawing the risk assessment, comes
51 out at medium nak, you as the tree inspector would go and usé your eaperience
18 and judgment m deciding Whether you arc going to leave it there and monitor
39 it ot whether you actually need to do someE work upon it? A, Well, | suggest
40 Wt that decision would have been mads at the fme the risk caleulation had
41 been made becanse one does not trake it in isolation, Oneis looking at the
42 tree and ——-
43
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1 Q lunderstand that, but you do your risk asssssment? A Yes.
2
3y O Youare standing fhere, you reach a figure? A, Yes,
i
s Q Andthen you think: “Whai should 1 be doing about this tree?” A Yes.
6
7 Q Right If we gotop.102, please, your parad.7, you say!
8
9 "Thus, included bark unions are features that indicate probable failure
16 and would normaily be what an arboticaliusal o {orestry \nspecior
i would look for when inspecting trees.”
12
3 A. Correct.
4 |
i5 So you are dealing here with the included bark wmon? A Yes.
16
17 Q  Then you say:
18
19 "Had the subject tree been inspected closely by an experienced persorn, it
2 is likely ti:at the mcluded union would have been noted and remedial
21 work scheduled 10 abate the hazard.”
22
5 A Yes
24
25 That was your judgmen when you made your repurt, having visited the sceme’
26 A. Yes.
27
74 @ What remedial work did you have in mind? A Well, the remedial — well,
29 remember § am looking post-failure, so putting my vamd back, insofar as
30 1 could, 1o how the tree would have looked pre-failure, and as peither
1) Mr. Barrell nor 1 did actually see this precise uee al that time, the decision
32 could be made on an ineluded bark union tree depending, as you say, on the
13 judgment of the inspector at fhe fime as o whether one could Ttain the tree
34 and monitor it in mubsequent surveys with a view 1o doing further work as
a3 necessary, or one could make a decision there and then that work needed to be
36 done immediately. 1t would.depend very much on when found as we looked ar
37 the tree. So what 1 am saymg 2bout — 54Ty —=
18
39 O Remodial work schedule. A Remmedial wotk schedule - remedial work
40 could include regulay montlonng.
#
£ 0 Soyou are suggesting that this phrase does not meat thal it was your view that
43 somic kind of physical remedial work should be done? A Well, 1 thimk m
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ihe fullness of thme, as we have sgreed between us, that included bark unions

|
2 are 4t some stage gong w fail.
3
4 Q Ves A Alsome stage m what we cal] intervention management, sGUE
5 work would have 1o be done cither 1o reduce the heighs of the tree OF fell the
& tree, ar whatever 18 approprate, would have to happen al some stage, But
7 having not had the benefit of seeing this particular trec pre-failure, | do not.
) know whether it would have been my decision of the decigion of any
G competent inspector to fell it immediatety based simply on the included union,
10 or to say: "Oh, tht wee is all right. 1 will look af 1t agaim next year".
I
12 ©Q Oneofthe difficulties with included bark Lnions is that you do not actually
13 kniow when this is going to Iail, do you? A Mo, but this is where your nsk
i4 assessmet comes In becausc the quantified tree nsk assessment asks you 10
i5 look a1, from your experience and your knowledge, how maiy similar rees i
L& sumilar conditions per 100 ere likely to fail in the year, i the year post-
17 ingpection,
18
(9 Q Butitwas ceslamly your view that remedial work should be schedhiled to abute
20 this hazard — A But | am fooking at—
21
»s Q —at the time of yourreport? A, Yes, but | am looking at the free posi-
22 farlure.
24
55 JUDGE MACDUFF: | am sorry, m fact it was post-failure but you are saying:
26
27 “[Pre-fiiilure] Had the subject tree been inspected... it 13 likely that the
28 ncluded union would Have been noted and (pre-failure] retnedial work
29 scheduled 1o abate the hazard.”
30
1 A. Yes, but | did also qualify, your Honour, that the phrase gemedial work"
32 could include munitarng.
33
1 Q Yes. [have made 2nole of that:
35
15 MR, STEAD: You go an i this paragraph’
37
38 ufjowever, the subject Ash 13 deep Within & dense hedgerow, which
39 Forms the boundary between the estate and the ditcly between it and the
40 road. This is (Tastrated 10 Photograph 1... Unless the nspector had
41 louleed very closely from the road side, which would have entailed
42 access through dense undergrowth, | doubl that {he union would have
13 been recorded m a routine visual inspection. Mr. Rowe's mspections
AEYENLEY  MUTHERY &0
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i were limited 1o fairly rapid visual inspections from the road and ficld
2 sides.”
3 -
4 At the time you did this report. Mr, O'Callaghan, it was your view thal o
5 rermain in the road and ot 2o into the hedgerow through the undergrowth was
8 entively reasonable? A, No, what ) am trying 1o say here, perhaps | have not
7 articulated it correctly is that - and T think Mr, Barrell said the same, but ] will
g not put words in his mouth. My view s this. That if a level | inspectar 15
9 doing a fairly quick walk or drive-by survey and does not et out of Ihe car and
14 go 1o the imdergrowtl, he is not going 1o sec the umon. However, if he st0ps
1 his car and goes out and looks, he will see the included union,
12
13 And that is what he should have done?  A. 1 believe that is what he should
14 have done, ves.
15
L6 You donot say that anywhere in this report though, do you? A, Well,
17 perhaps 1 have nof acticulated eorrectly, but the pomt 1 wes malomg here is thal
18 if you gre just driving by and you do not siop and go through the undargrowil,
19 you will not see the included wmem. 1f you do siop, you will. '
20
21 Go 1o p.108, please, going straight 1o your conclusians, becsuse T do not want
22 so spend long on fins. A, Yes.
23
24 Al 5.3 you say:
25
26 *Unless a detailed and cloge mspection of the ree had bean undertaket,
37 the presence of the included union would not have been deteeted as it is
2% at the very base of the free and obscured from view by dense
28 unidergrawth on the road side. Additiomally, it would not have been
30 seen from the field side as it was positoned over the bank of a ditch
3 away from the fisld."
»
13 Then go down to 3.7, I you wonld:
34
35 " Although the strucrural weakness and the decay fungus had been
6 present in the tree for some years, neither would have been likely to
37 heave been tecorded in anything other than a fill and detailod assessment
34 of the tree.”
19
a Dver the page:
a1
42 *§ % The fulure of the subject troe wus not reasonably foreseeable as
43 hoth the structiural weakness and the decay fumgus would only have been
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detected by a full and detailed sructural assessment of the tree. Such
inspections camol reasomahly be expected from ither a confractor
acting for the eslste or n inspector from the County Council Highways
Deparunent.

59 ln the absence of symploms, the subject troe would have looked like
the hundreds o other hedgeraw trees, _L:. typical of what would

novinally be expected, with no signs that it warranted closer
examinanon.”

A. Yes

Your view now is that it did warrani closer fnspection because iiwasa mln-
stermed tree? A Multi-gternmed trees should be looked at more closely,
VES..

Well, your position now is chat that multi-stemmed tree should have been
observed w he a molti-stemmied tree? A Yes,

That the inspector should have gone @0 logk @1 the wee through the
undergrowth? AL Yes. 1f you are falking abouta level 2 inspection, yes.

Which it shoutd have been? A, Which it should have been, yes.
would have found the included bark unian? A Yes,

Hezice would have known that 3t wus structurally detective? A Had a
weakness, yes.

And would have found the fungal bracket? A A full detailed inspection as
we discussed would have fourx] the bracket, yes. Could have found the
bracket, yes,
Well, you accepted earlier you would have found it7 A Yes,
Thanl you very much.

Re-examined by Mr MOTT

Picking up that last point, pr O'Callaghan, ypu were (aken, it of all, my e
serigs of guestions to paras.7 on pl02. A, Yes

And your opinien at the end ol that:
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*FInless the inspector had looked very closely from the road gide, which
would have entailed access through dense andergrowtiy, | doubt that the
unian would have boeo recotded in a routing visual inspection.”

A. Correct,

It is supgested that you never sand tn thar report that anything more ghould be
done, Righi? A Yes

May I take you o p.105, parad.l5. A Yes
You gay.

11 is my opizion that there was one externa! sign present that would
normally have alerted a professional to the fact that the tree could fail,
i.e. the imcluded bark union. However, a8 stated «t paragraph 4.7 above.
this would pot have been obvious as it is 21 he hase of the tree ar the
ditch side of the field and pbscured by demnse undergrowin. inless a
programine of regular and systematic inspections {etc.| could casily be
overlooked. However, | am of the opimion that a ulti-stermmed Ash
resulting from a previously cut stool is likely to have an included
uruon(s) and that type of tree adjacent 1o the highway would normally
be singled out for detiled investigation by an ex ienced mspector.”

A. Caorrect.

Now, it is suggested thet you changed your view, in effect, (o come Lo diat
point. A. [havenot

Da you think that isa change? A. It isnotachange 1t is in my report.

All right, Would you then look, plesse, at p.174, the juint statement where you
have the definitions; agreed defintions, of the thres levels, |, 2 and 3.

A Yes

At what level would you personaily put yaurset? A, 3.

You are a level 3. Al right. You were asked a series of questions in relafion
to what you would have done if you had besn carrying out an mspection,

A. Yes.

Culminating in your discovery of the fungal bracket.  A. Correct.
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[ want 1o ask you what you now say about what & competent level 2

ingpector -— A A competent Jeyel 2 inspecior waould — [ would expect 2
competent level 2 inspestor 1o, in the first instance, note it was ammib-
sternmied tree. Based upon that evidence, look at the crown to #SSESs
whether there were any symptoms m the crown, Then (o epproach the uee, go
through the undergrowth and from the: field, look closely at the base of the
tree, Yook closely at the umnions and make —-

JUDGE MACDUFF: Wait & minute. Sust pause there. Fust of all, a lavel 2

inspector would note from the Toad that it was multi-stemmed? A, 1t was
mulii-sternmed,

He would note from the road that the crosn Was i good condition? A, Yes
1le would note from the road there was no sign of decay? A Well, no—

No, not from the road. Fiee would then approach the tree? A, Tie would then
approach the tree, go through the undergrowth and -~

He would discover — sormy, you tell me 1f 1 get 11 wrong and 1 1 have mssed
anything out. Tam Going it inmyorder He wonld note it was multi-stem. He
would note the crown was in good conditian. e would approach the tree and
e would discover the meluded bark umon. A. He would, yes.

He would say 10 Timself, would hie rot, "That puts 1t at ieast af medium Tisk
where this is*? A, Yes. Andhe would look closely at the architecture of fim
unien.

Su medium nisk. e would then look closely at the base of the tree?
A. Yes.

That ie what you said? A, Yes.

He would look closely at the base of the tree. He would note that there Was 1o
defect othier than the structurul defect. No decay, visible decay? A. Outhe
subject tree as 1 envisage it o have been before failure, he would not nolice
any decay because, as Mr, Barrell said 1 answer to a question from you, mry
Lard, decay wvas internal,

Surely. So what we have got now, he has gone 1o the ree: His cursory 100K 10
begin at the basc of (he lree shows nothmg wrong il all except for the mchnded
bark union —- A Comect.

BEVEALEY FHNUNNERY & OO
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- which puts it m medim nsk? A, Yes.
Now we come Lo the crucial it He is looking closely — A Yes.

. al the base of the tree. You as a level ) mspector tell me you would have
found the fungal bracket? A, Yes

What should he do when he looks at the base of the tree, given all the other

10 signs? A Looking at the fact that there were no symptoms of die back in
11 the crown and looking around 1he base of the tree as was obvious 10 himn on the
P bank and so on, and there were no obvious fruiting bodics thers, and no SIgn of
13 decay in the crown, what [ am saymg 1s it Is passible that he would hzve said
14 to lumsel(: "Tle umon is the problem here”.
15
145 Wait & mitte, (Aftera pausel Why would he not say to himsel [: "Well,
17 there is an inchided bark uniom, 1t is near a road, the stens is where the stem is,
L8 it is a mitlii-stemmed tree, | have got (o schedule this for", using yous
19 words -— A, Hazard abatement —--
20
zl _ Mschedule some remedial work to abate the hazard", which may, as you say,
y 4 include jost monttonng. A, Umum.
23
24 Why would not @ level 2 worker at that stage, and 1 xm lookimg &t — 1 just wan!
25 to retnind myself of a level 2 worker. A level 2 worker - competent persan.
26 sufficient training expertise and gualifications to identify tree hazards, assess
27 the level of risk and make appropriats Tanagerment recommendations.
28 A Yes.
29
30 Why would he not do what you would have done and put ud hand or a tool
31 'r.nioﬂ'm_w:iidm;twe_aﬂeﬂnjmu':h'awingmsarwhahuﬂimwasm
3 fungus in there? A, Because his judgment would have been based on the
33 two things - what the crown was showing him m terms af was there anything
L ht&m_cruwnmirﬂicatcapruhlsmﬂlﬂim}'b:ﬁnﬂ&dnwnmﬂ]e'm Tn the
33 absence of that and looking around the base of the tree and not seemg any
36 obvious fung growing out from the side of the free, T would say the majonty
31 of level 2 inspectors would have concluded to themselves: "It is okay from the
3% point of view of decay, s faras I can tell” —-
s
A0 " dos ot need 1o lonk for fungus™ A= “1 do net need 1 look any closer but,
41 bowever, my management recommendation will be hased on the mcluded
42 union”. Now, thal menagement recomniendation may be, far examiple, he may
4 say to himself: "Well, the dide of the zoad, let us gel rid of the wee now, [ust to
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be safe” He may say, dependent on'the tree and the position — if it was avary
prominent tree, passshly covered by @ preservation order, ke might say: "I will

nonitor that mare closely and notify the landowner and/or controlling
agency". Or he may say 1o hipaself —

Q “Lopthatstem" A, Yes,or another point, he may say: "1 may need to get
another opimion o this. 1 shall bring in aevel 3 inspector 1o give me another
opimen”,

Q  Well, if he is going to say that, if e & going to say: "1 need another opinien
on this, [ need to bring in 4 level 3 inspector”, he might as well have a look for
the fungus himself, might benot? A Well. he could do bur normally in the
level 2 mspections and (he inspectars that | know and we have tramed. that
really took — thig ig an unusual position where the tree was growing,
Normally a tree comes straight oul of the ground and if there i5 going lo be a
prohlern, if 15 going Lo be around the collar ared. This isan unusual situation.
| would nor have expected your averige level 2 surveyor to do that. Butlam
saying it 15 possible that 4 level 2 wspector may say 10 himsell: "1 need
another opitoan”

Q There we are. Thank you. Well. | have got a straight divergence of opmion
between the Twa experts on that, Mr. Motl, it scems.

MR MOTT; Yes, absolutely right.

JUDGE MACDIIFE: 1 2m going to have (o make up my mind about it, am § not?

MR, MOTT: Yes. 1 have nothing else. Thank you, Dr. O'Callaghan.

JUDGE MACDUFF; Thanlk you, Dr. (rCallaghan.

(The witmess withdrew)

MR. STEAD: My Lord has observed the point made by Mr. O'Callaghan about the
level 2 inspector being interested in whether there is die back or not and hence
leading to 2 certain conclusion. That was not something that was put 1o
Mr. Barrell, Now, unless your Lordship wishes it, 1 do not propss 1o ask to
re-gali him -—

NIDGE MACDUFF; 1 think i1 wus pul, you know, more or less, because it was

seid that the only thing that was wrong with (his tree 1o visnal Imspection Wit
the included union, and the crown was all nght
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MR STEAD: Yes, He fully accepted thal. What is being suggested by this last
witness is that because you see die back, thes you donot actually garry aut any

3 significant inspectinn at hase level, But 1 do not think | need to re-call
4 Mr. Barrell,
=
¢ JUDGE MACDUFE: No, neither do L
7
s MR.MOTT: | have to say not only does he norneed to call Mr. Barrell 1o deal with
3 it, but it 1z niot an issue hecause itis in para4.17 of Dr. O'Callaghan's report on
10 p-106, crown symptome would not be expected, amd that 1s one of the
H paragraphs which is agreed o the joint statement at 175, [t says:
12
13 "The discussions with respect to there being no crown symploms
14 evident before the failure as set out in paragraph 4.17 of
15 D, O'Callaghsan's report are agreed.”
16
(7 I believe...
8 |
9 JUDGE MACDUFF: | think his pomt was going @ fracture further than thal. But
70 yois can mitke sshinussions about that in the fullness of time.
Il
v> MR MOTT: Yes. My Lord, thai is the case for the defendants
23
24 JUDGE MACDLUFF: That is the evidence?
23
26 MR MOTT: Thatis the evidence.
27
28 TUDGE MACDUFF: Right. Well, 1 4m not going lo try and give an €x (EmpoTe
29 judgmenl today, and you arenot available on Monday?
30
11 MR, MOTT: [ amnat available on Monday, no... judgment that coutd be dealt
31 with, 1 donot know what your Lordship would like to do about submissions.
23
3¢ TUDGE MACDUFF: Well, | think 1'would like to have submission: completed
35 today,
36
37 MR MOTT: Yes
3R _
Jo  NIDGE MACDUEF: And then 1 will either give you a spoken judgment on
an Tuesday morning or provide you with a written judgment af some later tume
a1 and spend some time nex! week actpally writmg a judgment which can be seni
42 ol 10 you as a provisional judgment in the post
13
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MR MOTY; My lgamed junior can be hete on Monday if your Lordship would
like 1o do thal,

TUDGE MACDUFF: 1 shall probably spend some time on Monday prepanng the
judgment one way or another. Let us have submissions today and then we will
discuss the logistics of handing down the judgment witen we have finished
those. Now, do you want 1o po straightaway !

MR MOTT: May [ have a little tire just lo gather my thoughts?

JUDGE MACDUFE: Yes, 1tisnow five fo twelve, ] anticipate that if 1 give you
|5 mintes or so, of even a little longss, you will be able to compleie by
Jutichtime.

MR. MOTT: Certainly.
JUDGE MACDUFF; Beamuse it is a very short point now, is itnot? -
MR. MOTT: Yes.

JUDGE MACDUFF;. Shall 1 say balf past twelve? 1 will come back here at halt
past twelve.

Adionred [or 2 short
JUDGE MACDLUEF: | am sotry | kept you watting.

MR MOTT: A single issue case - the issue which, after the preliminaries, we haye
ser out i some defail in the Case SUITTIATY, puras 39 (o the end of that openmg
note. | will nol take your Lordship to itin detail pow, but 1 invite your
Lordsiip (o look back a1 those when considering judgiment.

Tt is a dispute between expexis. Out submission is that Mr. Barrell was an
unsatisfactory witness in general, We cite the exchange a1 the upening of
crass-examnination and his extreme reluctance 10 admit the classification which
had been so clearly admitted, medium risk, i the quéstions and answers, and
ihe cousequences of that which agair lad been so clearly admitted. Thal does
aot bode well for 1he independence and reliahility of him as an expert.

JUDGE MACDUFF: Yes,

ME. MOTT: Specifically in relation 1o the frngus, be agreed, 1 hus report and i
the jomt statement, paras:4.8 and 4.9 of Dr. ()'Callaghan's report, The
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1 reference to that is B103, the bundle at p.103. I'simply give your Lordship the
2 referensce. It is the one where he ends up saying: "it is not surprising that the
1 presence of the fungus would have been missed in amy visual inspeciion” at the
4 end of that paragraph. Ttis 3 small and easily missed hracket. Although there
5 were other parts that stood against that, it s (nportint that that was affifmed in
& fhe jomt statement.
7
8 When we came {o investigate the difference yesterday, Mr. Barrell m chief and
g in cross-examinabon was saying in effect this bracket, he believes, was visible
0 from either a standing position whilst moving round the tree and lookmg from
11 the side or with anly a little bending. Can 1 assist your Lordship with my nole
12 in elation to that in chief? Having been asked aboul the sketeh of
13 Dr. O'Callaghan, which is at p.161, he sad:
14
L5 "1t is diagrammatic. It does not give an idea of where things were. Itis
{3 pot a complete cross-section. [n 3D one would only need (o move roumnd
i7 the side and wold have been able fo see it As moved around tree
I8 almost certaimly would hiave been visihle".
19
20 That is my note, So the dispute appeared to be as to the geography and
21 positioning of the bracket i relation to the whale tree with the failed stem
22 upright. That appearance in evidence yesterday is confirmed by the way in
2 which the vital paragraph 22 i the joint statement appears, which ends:
25
28 "However, |1 wag nol present when he made his inspeations so that be is.
26 unable o be certain 4s 1o whether It could or could not have been seemn.,”
27
2R So il was a positioning problem he was talking about.
29
30 Thal Jias now been complétely abandoned and today he has accepted that it is
3l only if the inspector got his eye level with the base of the falled stem, which is
E ] knce height or about a foot above the ditch, whichever measurement one 1akes.
1 Huat 3t could he seen. That is 10 say, it is only 1f the level 2 inspector should
34 have been om hands and knees and looking inta that void that the fungus would
15 have been seen. That is a sea change in what he 1s saying It does not appear
it anywhere m that jourst statement and il makes 4 nansense of the wordmg of
3] pars 22 of the joint statement at p.177 because on that issue, as (o the degres of
38 inspection of that sort of ree that a level 2 mspecior ought 1o carry out, 1t
0 inakes nia difference at a1l whether the bracket was present or nol when
40 Mr. Barrell made his inspection, The "hewever, it was nol present when
dt he made lis inspections” only makes sense on the theary that was being put
A2 yesterday, which wag thal it could have been seon 25 you moved round with 3
43 little bit of head movement and mild bending
REVERLEY ¥ RUNNERY & €O
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So, my Lord, our sabmmission is that this 18 an expert witness whose account
has changed, and bas changed significantly 50 tiat it moves the case, and that
iy a ground alone on which your Lordship should reject his evidence.

There has not beers moyement as tis the visibility of the hracket in relation 1o
the kind of inspecnion o be required of a level 2 inspector m the case of

Dr. (¥Callaghan, and he gives cogent rEasns, which your Lordship can aceept
hecause (hey are agreed, a5 10 why such an nspectar would not scrabble
around in the void under the overhanging sterm,

Firstly, there Were 16 crown symptoms, 11153 healthy crowi This is para.d.17
of Dr. O'Callaghan’s report on'p. 106, an! that is a paragraph agreed 10 Lhe jomt
statement. The agreemenl isatp.175 in the bundie.

Secondly, there was no sign of lungus around the bark union. Again, [ want to
just take your Lordship in detail to the evidence that was given yesterday by
Mr. Barrell iny chief, He was talking about the difficuities of gettmg to the buse
uf the suspect tree and explaming why one should want to do so, He said:

"oy would be looking far fungal hrackets. It1s MASL OO CAUse ol
failure. It indicales mternal decay. They tend to be clase 10 the point of
ihe wounding and an included bark unian is continuously being

wounded as it moves."

So thai is Mr. Barrell's evidence yesterdiy, and (e agnificance which

Dr. O'Callaghan pointed Gyt this moening 18 that arourkl that peint ol
wounding, fhat included bark union, right NOW there is o sign of fungus and
chat would have been a comfort to the level 2 inspectar und something which
would have encousaged him [0 say: it is an included bark uoion. Tt has not
got worse than that, We can put it on the list for dealing with when converient
but ot immediately” Now, at that pomnt i the exammation 1 chief,

nr. Barrell went furthes in a cather intereshng way when your Lorilship was
asking the questions and, as 1 have noted both thie questions and answers, they
are these, Your Lordship asked:

“If you had gone in as level 3 inspector [malang the distinction] just
hefore the acewdent, you would have undouiiedly sgen the inclnded bark
upion? A. Yus.

Q Buiyou cannol 53y you would have seen (e fungal bracket? [That 19
usalevel 3] A Notwith 100% ceriainty.”
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That is & huge change. SO 1O CrOWN SympIoIms, no sign of fungus around the

|
2 bark umion where there 1s the waourd continuously being re-opened. No'sign of
a decay 15 the third comforting feature. 1i is apparently complete and healthy
4 bark. There is no ign of the white rot that becomes apparent when the siem
5 comes away. So nothing to induce, Dr. 'Callaghan’s says, the level 2
6 inspector to go further.
7
F And in congidering that against common sensc as weil as cxpen evidence, your
9 L grdship has o come away from the conceniration we have in court on a
19 particular tree and consider this as just onie of hundreds of roadside frees being
i inspected in the course of, albest by  competent level 2 fmspector, a day. &
12 week, or however long it takes, And there are others with wcluded bark 10 2
13 greater ot lesser extent with some other features that peed some examination.
14 So 11 i3 not just a single tree standing out like a sore thumb from the rest. This
15 sort of pattern would be repeated all oves the couniry with landowners here
6 {here and ._-:ve:ymdmre. So although it is very casy fur a court, as we are used 1o
i7 concentrating in detail on... the logic of the reality supports Dr. O'Callaghan’s
18 evidence, thal s goes beyond what should be expected of the competznl and
19 reasonably careful fevel 2 mspector camyog out & consisient roadside
20 inspection of trees, however they have been identified.
21
22 S for those reasons we submit that your Lordship should find that the
23 probability is that the level 2 inspector would not have discovered the bracket
24 ard it follows from that, m our subuusston, that thus cliaim fails.
25
26 My leamed friend wishes, 1 think, o re-open somehow mediorn risk, Whether
27 ynwlprds}ﬁpwishﬁhhwﬁnmmnnthal—*
28
7% JUDGE MACDUFF: I will give you &n opporunity if he wins me round of it.
30
i1 MR MOTT: Yes.
32
43 IUDGE MACDUFF; Oy priua fagic wins me round on it.
34
35 MR MOTT: Itis difficul! to see - some might - how it conld be criticised for not
36 taking place. My Lord, those are my submussions
17
35 TUDGE MACDUFF; Before you are sit down, just three things. First ol'all, you
19 handed m some authorities. 1 do nol need o vead them, do 17
A0}
41 MR MOTT: No.
42
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WDGE MACDUFF: You handed in a second bundle with vafous — | have
glanced al {her hut po 0.

MR MOTT: Mr. Rawe's 1nvolces,

JUDGE MACDUFF: And Mr, Raws {whose evidence I glanced at), I just
diamgm‘l‘?

MR MOTT: Yes.
JUDGE MACDUEE: S0 | think probably, i you will forgive me, | tan gol rid of

these from ihe desk andl these can all go back to counsel. (Same handed).
L will find my material theo more manageable, Thank you. Yes, Mr Stewl?

MR STEAD: My Lowd, 50 far a8 the position of Mr. Rowe is concemned, following
on from your observations, it is obviousty might that be has not gven evidence.
Having said that, the evidence of Mr. O'Callagban in his report carmnes 4
pumber of observations on what was dons or not done by Me. Rowe.

JUDGE MACDUFF: Well, T thunk one of the findings 1 bave 12 ke is that the
defendants did nol carnply with what it is said their duty was.

MR. STEAD: Yes

JUDGE MACDUFT: 1 do uot think it s argued otherwise ane! thal goes by defaull.

+7 MR, STEAD: There is & breach of duty ostensibly, and what the couri 18 dealing
28 wilh is: i that breach of Guty causative of (ke aceident by reason of failuwe 1o
29 find the fungal bracke!?

in

3 ‘ﬁ'ithgmtmapcﬂmmylemadt‘rimd,itappnmas&mughw:hawmbmu
32 domg different sases because it really 1s aur respectful contention that there 18
33 no issue between the experns on the evidence you have now heard.

34

5 TUDGE MACDUFF: {{ wae that part of the cross-examination of . 0'Callaghan
36 that you -—

37

13 MR.STEAD: Well, with respect, not just the final bit of cross<xamination. The
39 whole of the cross-exumination was premised fram the ontset on the basis thiat
40 one was talking about 2 level 2 inspestor, and the crss-exammnation

41 and | &mi lookmg at thenole of thase sitting behind me:

AL
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I “First. onie sees & tree with s imalbple=stem in the road. One goes m.
2 finds the mncluded bark union,”
3
4 He agrees with that. Then he agrees that the mchaded bark union was a
5 commen sinictural defect in ash. [l means it will fail al some stage. Be agrees
6 with that. He then says you find the ncluded bark union and one seds 4
T healthy crown. T cannot follow the nextbit. Theu it is put fo him:
4
v "One then 1ooks around the base of the tree. This is important [or Fungal
(0 growths gre often found there.”
11
12 He agrees, yes, and 11 18 pul 1o him:
13
14 myou look ar the point where the free comes oul ol the earth, which
15 wonld always be subject W inspection.”
1
17 He agrees with that And il progresses cm that basis. [1 18 somewhat
14 nistic (o suggest that atfl of that cross-cxamination was being put 10
19 Mr. O'Callaghan on the basis that il was considering wiat a level 3 mspector
20 would do rathes than a level 2 inspector Indeed, the aim of the cross-
! examination made it quite piam that it was a level 2 inspection that was being
b considered, 1 put to him
23
24 "Wour view now ig that it warranted a closer ingpection because it wasa
25 multiple-stem tree, thar that inspector would have gone mto the
26 undergrowth. found the included bark unton and would have found the
17 fungal bracket? A. Yes"
28
29 We respectiully suggest it is shumdantly clear from the answers given in Cross-
30 examination thar Mr, O'Callaghan accepted that a [evel 2 inspector would have
kil found the fungal bracket. In those circumsiances, there i3 no difference
32 between the outceme of the svidence of Mr. O'Callaghan and Mr. Barrell.
33
34 Should your Lordship not be persuaded by the evidence that you heard this
s moming and ry observations upon it, can T take it at a little further length? If
30 ane starts by lookmp @t p.174 and the different definitions provided for level 2
3 and level 3 inspectors, level 2 is:
38
39 *A competent persan recommended... will have sufficient traming,
40 expertise and/or qualificanons (o 1dentify tree hazards, assess the levels
1 of risk and make appropriate management recormmendations.”
|
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1 it is our contention that tal cleurly includes fungal brackets. Level 3 then isa
2 quantum Jeap above:
3
4 “A specialist or expett i1 tree biology, pathology, internal detection of
5 decay in trees, failure and hazard evaluanan, eg. a tree pathologist [it
& gots on] an experienced arboricultural consultant who s qualtfied fo a
7 high level i their discipling and who has considerable experience..”
E
9 Sa quite clearly we say from those definitions the identification of fungal
i bracket ls within the Jevel 2 level of competence, and indeed Mr, O'Callaghan,
g ‘we say. has accepted fhat.
12
13 In any event, if one thinks ihout this mspection and stands back and looks at 1,
14 you soet the multi-stem free, You find the included bark union, you know it is
14 weak by virnuc of that, Inevitably a competent mspectar would then look 10
16 see if there is anything that adds to that weakness, and by virwe of the
17 acceptnee by both cxperts that fungal lrackets are 1o be fuund at earth level,
18 the examination inevitably must take place at earth level, Tt may take place
14 olsewhere 28 well but primarily af carth level 1o see whether there are any
20 brackets, amd the moment one docs that exammination. with respect, one finds
21 this fungal brackes as Mr. O'Callaghan accepted
2
23 My Lord, | am no going to take you through varous parts of
14 Mz, O'Callaghan's report when he congiders —--
28
e  TUDGE MACDUFF: Well, it seams o me that, whatever points are made aboul
27 M. Barrel}-and any inconsisiencies there, you can point to similar ones with
28 Mr. O'Callaghan — Dr. O'Callaghun, forpive me.
2
s MR STEAD: Indeed Well, I apologise for mskinig the same srrur. Yes, exactly
31 so. 8o ultimately —
2
13 JUDGE MACDUFF: Yau know, sittng here on the Bench, it is inevitable. 1 want
14 to give both Mr. Barrell and Dr. O'Caliaghan an element of comfort You
35 make your report, it is & long and detailed report. The other side make their
36 report, il is & long and detailed report. Then you gei supplementals, then you
37 get joinls, thert you get answers. 1 3§ very, very rare, except in the simmplest of
Kt cases, that you canno! poinl samewhere in the first teport (o something which
34 is inconsistent 1o some cxtent vr another with somethin that has been agreed
4n later on.
4
42 MR STEAD: Well, indecd.
43
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JUDGE MACDUFF: And they shifl. One of the shifts sametimes happens 1 court

|
b as 4 result of cross-examiration poinfing llungs out, Bur there it1s.
3
4 MR STEAD: My Lord, 1 take the point. We do respectiully suhrut that
5 M. Barrell has hoen consistent my hisview. My learned friend has peinted Lo
& the assertion that he has agreed to a paragraph in Dr. 0'Callaghan's report. but
7 {he agreement was qualified to the nature of the fungal infection rather than
8 anything else. So he has not deviated from that paint.
9
0 There is an issue about wording in the jomt statement and your Lordsfup has
0l the point that is made by my learned friend, and Mr. Barrell has dealt with it,
12 that he meant nothing more in that than he said i his report at some length
13 ahont detectability of the fungal brucket
14
15 So we say, respectiully, that the claimant has proved that on the halance of
16 prohability a reasonably competenl inspector would mdeed have found that
1 bracket.
18
19 My Lord, may 1 say this abour the other approach - namely the fungal bracket
20 is nat found - that you do have the evidence from Mz (0'Callaghan's first report
1l that remedial work would have been undertaken, or words (o that effect. That
2 is what [ rely vpon as a omtter... | readity acknowledge Lhe stance of
23 Mr. Barrell does not assist me on thal point. Having said that, it is 2 position
24 he has adopted heavily qualified by the fae1 that he cannol say because he did
25 nol see it
20 __
3 JUDGE MACDUFE: Well, | ao not with you on thar. 10t was the bark defect
23 only -
29
i MR STEAD: Well, I understand that.
3]
37 JUDGE MACDUFF: — I danot fhink | wonld find for you
33
w MR STEAD: | wiil not pushil. Unless L can agsist further on any aspecis of the
35 evidence, then T will not take it any furiher.
a6
17 JUDGE MACDUFE- No, Thark you very much, Thanks to both of you tor
18 helping me for this case to be heard in an econamically short ime. What
39 1 think § have decided to do is [ will reserve judgment only for a short rime and
40 1 will do a written judgment, ¢ [ will and it down betwesn now and Faster
a1 | will hand it down m the moming { will ot send it gut to you, but T will get
42 the listnng office to liaiss with those who are instrucing for « suitable date for
43 e 10 hand it down. [t may be lowards the end of néx! week, it may be Lhe
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1 following week. But § will hand it down st ten o'clock one morning. Il you
2 iwo individually are not able fo be here, ] shall miss you of course but T will
3 put up with it so long us there is somebody here 10 deal with any costs &nd
4 consequential orders,
5
¢ MR, STEAD: My Lord, T have indicated already that there is an outstanding issue
7 as to the offect of what you will find 1f you find in ow favour.
B
g JUDGE MACDUFF: Ifl find in your favour, whoever is hers, whether 1t be you or
10 somebody else, should be uble to deal witls that pomL
11
12 MR STEAD: Yes.
13
14 JUDGE MACDUFF:. But first of all we will try and do it on & daie which s
13 suitable to solicitors and counsel on both sides so that you can ail be here 13
16 you want to be.
17
14 ure adj
19
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